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MEMORANDUM OPINION
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SMITH, Judge:


An officer panel sitting as a special court-martial convicted appellant, contrary to her pleas, of conspiracy on divers occasions to distribute marijuana, and use and distribution of marijuana on divers occasions (one specification each), in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for forty-five days, forfeiture of “two-thirds pay per month for 1.5 months or 45 days,”
 and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for forty-five days, and reduction to Private E1.  This case is before our court for review pursuant to Article 66, UCMJ.  


Appellant alleges the staff judge advocate’s post-trial recommendation (SJAR) erroneously excluded the words “on divers occasions” from the synopses of the Specification of Charge I and both specifications of Charge II.  We agree and will modify the findings accordingly and reassess the sentence in our decretal paragraph.

Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345); see United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g).  As such, we will modify in our decretal paragraph the findings of guilty as to all charges and specifications, and affirm the single conspiracy to distribute marijuana, and the single use and distribution thereof, that are “correctly and unambiguously stated in the SJAR.”  Henderson, 56 M.J. at 913.


The court affirms only so much of the findings of guilty of the Specification of Charge I and Charge I as follows:

The Specification:  In that appellant did, at or near Fort Bragg, North Carolina, between on or about 1 August 2002 and 31 January 2003, conspire with Dax Carter to commit an offense under the UCMJ, to wit:  distribution of marijuana, and, in order to effect the object of the conspiracy, appellant and Dax Carter did purchase marijuana, store marijuana in appellant’s on-post quarters, have parties for soldiers at appellant’s on-post quarters for the purpose of smoking marijuana, invite Private First Class Fredlund, Specialist (SPC) Wilkins, SPC Sajouste, SPC Dillione, and SPC Good to appellant’s on-post quarters to smoke marijuana, offer them marijuana, and give them marijuana, in violation of Article 81, UCMJ.
The court affirms only so much of the findings of guilty of the specifications of Charge II and Charge II as follows:

Specification 1:  In that appellant did, at or near Fort Bragg, North Carolina, between on or about 1 August 2002 and 31 January 2003, wrongfully use marijuana, in violation of Article 112a, UCMJ.

Specification 2:  In that appellant did, at or near Fort Bragg, North Carolina, between on or about 1 August 2002 and 31 January 2003, wrongfully distribute marijuana, in violation of Article 112a, UCMJ.

Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Senior Judge SCHENCK and Judge WALBURN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� “Unless a total forfeiture is adjudged, a sentence to forfeiture shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeiture will last.”  Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2); see Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook], para. 2-5-22 (15 Sept. 2002); United States v. Hancock, 7 M.J. 857, 858 (A.C.M.R. 1979); see generally Benchbook, para. 2-5-22 (cautioning against the use of fractions regarding adjudged confinement).  In appellant’s case, the panel’s adjudged sentence omitted the whole-dollar amount of pay to be forfeited each month, and included, in part, a fractional duration for the forfeiture.  However, the convening authority did not approve adjudged forfeitures.
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