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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Judge:


A military judge, sitting as a special court-martial empowered to adjudge a bad-conduct discharge, convicted the appellant, pursuant to his pleas, of desertion and missing movement, in violation of Articles 85 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 887 [hereinafter UCMJ].  He sentenced the appellant to a bad-conduct discharge, confinement for ninety-six days, forfeiture of $670.00 pay per month for three months, and reduction to Private E1.
  The appellant’s pretrial agreement required the convening authority to disapprove confinement in excess of three months.  A successor convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for three months, forfeiture of $670.00 pay per month for three months, and reduction to Private E1.  This case is before this court for review pursuant to Article 66, UCMJ.


The appellant asserts in his sole assignment of error that the military judge erred when he failed to merge the two charges.  The appellant argues that the charged offenses constitute an unreasonable multiplication of charges.  We disagree and find that this allegation of error, as well as those matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), merit no comment or relief.  Our review of the record reveals, however, that errors by the staff judge advocate (SJA) and a disqualified acting SJA require a new recommendation in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106, and a new action in accordance with Article 60, UCMJ.

BACKGROUND


After announcing the sentence that included confinement for ninety-six days, the military judge accurately explained to the appellant that, because of the terms of the appellant’s pretrial agreement with the convening authority, the convening authority must disapprove that portion of the adjudged sentence in excess of three months confinement.  The military judge further ascertained that all parties agreed with his interpretation of the terms of the agreement.  Inexplicably, the SJA in his post-trial recommendation (SJAR) erroneously advised the convening authority to approve the sentence as adjudged.  In an action dated 9 June 2000, the convening authority, Major General (MG) Mikolashek, thereafter approved, inter alia, ninety-six days of confinement, despite the three months confinement limitation in the pretrial agreement.  The record contains a second action, entitled “Corrected Copy,” dated 9 June 2000 and signed by MG Wagner.
  This second action approves, inter alia, three months confinement in accordance with the pretrial agreement.  The promulgating order, also dated 9 June 2000, reflects MG Wagner’s approval of three months confinement. 


In an attempt to clarify the post-trial actions in the instant case, the clerk of court, United States Army Court of Criminal Appeals, requested and received two post-trial memoranda (statements from the current SJA and from the former acting SJA) that we ordered attached to the record of trial as Court Appellate Exhibits I and II.  From those exhibits, we learned that MG Wagner assumed command of United States Army Southern European Task Force (SETAF) on 20 June 2000.  The SETAF SJA who authored the 8 May 2000 SJAR and the 9 June 2000 addendum left the command on 16 June 2000.  The SETAF Deputy SJA (DSJA) served as the acting SJA from 16 June until the arrival of the new SJA, on 4 July 2000.  Apparently, at some point after the departure of the prior SJA, someone in the Office of the SJA recognized the convening authority’s erroneous approval of ninety-six days of confinement and decided to take corrective action.


Although the DSJA could not recall the specifics of his meeting with the convening authority, he states that he believes he took the “Corrected Action” to MG Wagner, the successor convening authority, to sign on 30 June 2000.  The DSJA also believes that, because it was standard practice to include a copy of the original SJAR, all R.C.M. 1105 matters, and any addendum to the SJAR for the convening authority’s review, he must have done so on 30 June.  The DSJA further explained in his statement that he would not have offered MG Wagner any legal advice or opinion in regard to the appellant’s case, because he had served as assistant trial counsel at the appellant’s court-martial.  He stated that he only would have informed MG Wagner of the mistake and advised him to review all of the materials.  If MG Wagner agreed to the change, the DSJA related that he would then have advised MG Wagner to sign the new action.  Although the DSJA recognized the conflict in his positions as the acting SJA and as assistant trial counsel in this case, he attempted to justify his actions by viewing his meeting with MG Wagner as a “purely administrative matter.”


Regarding the fact that the date of the second action coincides with the date of the first action, the current SJA speculates that MG Wagner did not affix a date to the “Corrected Copy” that he signed.  When the action was returned to the SJA office, a clerk must have erroneously presumed that it should be backdated to the date of the original action.


After examining the record of trial, the pleadings of all parties, and the two post-trial memoranda received by the clerk of court, this court specified the following issue:

DID THE ACTION OF THE SUCCESSOR CONVENING AUTHORITY EFFECTIVELY CORRECT/MODIFY THE ACTION TAKEN BY THE PREVIOUS CONVENING AUTHORITY?


We conclude that it did not.

DISCUSSION


We are satisfied that MG Wagner was an authorized successor in command.  Thus, he had the authority to take corrective action in this case.  However, R.C.M. 1107 requires that before taking action, a convening authority must consider:  (1) the result of trial; (2) any matters submitted by the accused; and (3) the recommendation of his SJA or legal officer.  We hold that these requirements apply to a successor convening authority when modifying an original action taken by a predecessor convening authority.  See R.C.M. 1107(f)(2).


From the paucity of facts we have before this court, we cannot conclude with any certainty that the requirements of Article 60, UCMJ, and R.C.M. 1107 were satisfied.  It is unclear whether MG Wagner reviewed the result of trial, the appellant’s R.C.M. 1105 matters, or the SJAR.  To make matters worse, MG Wagner did not have the benefit of the advice of a qualified SJA or legal officer to help him make an informed decision in regard to the modification of the original action.    Because the DSJA had acted on behalf of the prosecution against the appellant as the assistant trial counsel, he was disqualified to later act as a staff judge advocate or legal officer to any convening authority in that same case.  See Article 6, UCMJ; R.C.M. 1106(b).  The DSJA should not have rendered any advice on this case to the new convening authority. 

We cannot accept the DSJA’s explanation that his meeting with the convening authority was a “purely administrative matter.”  It is unreasonable to believe that MG Wagner, a new convening authority with no prior knowledge of the appellant’s case, would not have asked the DSJA questions regarding the convening authority’s responsibilities and options.  Thus, in the present case, the convening authority’s modification of the action, taken either with no advice or the advice and counsel of a disqualified person, materially prejudiced the appellant’s rights under Article 60, UCMJ, since we cannot conclude that the successor convening authority considered the clemency materials submitted by the appellant, the result of trial, or the SJAR.  See United States v. Finster, 51 M.J. 185 (1999); United States v. Gavitt, 37 M.J. 761 (A.C.M.R. 1993).


The original and corrected actions of the convening authorities, both dated 9 June 2000, are set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� The military judge also awarded the appellant with forty-eight days of confinement against the sentence approved by the convening authority.





� There is nothing in the record to show that MG Wagner was, in fact, a successor convening authority, or that he properly withdrew and modified the earlier action.  See Manual for Courts-Martial, United States (1998 ed.), app. 16; R.C.M. 1107 (f)(2).
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