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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL) (two specifications), in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for seventy-five days, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns an error relating to the approval of a waiver of automatic forfeitures pursuant to Article 58b, UCMJ, without a concomitant deferral of adjudged forfeitures pursuant to Article 57(a), UCMJ.  See United States v. Lajaunie, 60 M.J. 280 (C.A.A.F. 2004), United States v. Emminzer, 56 M.J. 441 (C.A.A.F. 2002), and United States v. Koloday, 53 M.J. 732 (Army Ct. Crim. App. 1999).  

This train wreck of a case( started to go off the rails with the detailed trial defense counsel’s request on behalf of his client for a waiver of automatic forfeitures without any recognition that the waiver would be almost meaningless under the law without also having a deferral of the adjudged forfeitures.  Thereafter, neither the staff judge advocate, who forwarded the request with a recommendation for approval, nor the convening authority who approved it, recognized the effect of adjudged forfeitures when considering waiver of automatic forfeitures.  The upshot of all this sloppy administrative practice is that the action eventually signed by the convening authority is ambiguous.  It purports to say that the convening authority intended to waive the automatic forfeitures for the benefit of appellant’s mother, but it approves the undeferred, adjudged forfeitures.  Other allied papers show that the beneficiary was intended to be appellant’s infant daughter, in the care of his mother-in-law, and that nearly five months before the initial action the convening authority had approved appellant’s voluntary excess leave.  That act terminated appellant’s entitlement to any pay. 

We find that the convening authority’s action is ambiguous as to the intended effect of waived automatic forfeitures and erroneous as to the intended recipient of the waived pay.  Rule for Court-Martial 1107(g); United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996).   We will order it returned to the same convening authority for a new review and action.

The action of the convening authority, dated 29 May 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge CHAPMAN and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( In addition to resolving the convening authority’s intended effect on appellant’s pay and support for appellant’s dependent daughter, the parties should consider the actual pay activity as related in the appendix of appellate defense counsel’s pleadings to this court.  Note that finance information suggests appellant’s voluntary excess leave began on 7 January 2003 but the acting staff judge advocate told the convening authority in a 29 May 2003 memorandum that it began on 16 January 2003.   The new staff judge advocate’s post-trial recommendation should be correct as to the history of any pretrial restraint as reflected on counseling statements in the allied papers related to appellant’s return to duty on both occasions and as to appellant’s prior history of nonjudicial punishments.  The record should be considered also concerning the providence of appellant’s pleas of guilty at least in so far as to the inception date of both absences.  See United States v. Le, 59 M.J. 859 (Army Ct. Crim. App. 2004).  The parties are advised to consistently recognize that appellant was tried by a special, not a general, court-martial.  And, the record of trial should be corrected to include the complete Prosecution Exhibit 2.





( Judge Stockel took final action in this case prior to her retirement.
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