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MEMORANDUM OPINION
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CLEVENGER, Judge:

A general court-martial convicted appellant, in accordance with his pleas, of conspiracy to make false claims, larceny, making false claims and using false receipts, and false swearing, in violation of Articles 81, 121, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 932, and 934 [hereinafter UCMJ].  A panel composed of officer and enlisted members sentenced appellant to a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, a fine of $7,852.54, and confinement for three months if the fine was not paid.  The convening authority approved the adjudged sentence.  The case is before this court for review pursuant to Article 66, UCMJ.

Appellant assigns three errors.  First, he alleges that making a false claim (Specification 1 of Charge II) and using fraudulent expense receipts in support of the same claim (Specification 2 of Charge II) are multiplicious.  Secondly, appellant maintains that separately charging him with both making fraudulent claims (Charge II) and larceny of the funds received from those claims (Charge III) resulted in an unreasonable multiplication of charges.  Finally, appellant argues that the convening authority erred by approving a sentence including total forfeitures when no confinement was adjudged.  As discussed below, the first two issues lack merit, but appellant is entitled to relief for the improperly approved total forfeitures.

MULTIPLICITY

At trial, appellant entered unconditional pleas of guilty to Charge II and its two specifications under Article 132, UCMJ.  Specification 1 alleged the making of false claims.  Specification 2 alleged the use of false receipts to obtain the approval, allowance, and payment of claims.  All the false claims in Specification 1 were purportedly supported, in part, by the false receipts in Specification 2.  We hold, however, that these facts do not entitle appellant to any relief.
First, Article 132, UCMJ, states:  
Any person subject to this chapter—(1) who, knowing it to be false or fraudulent—(a) makes any claim against the United States or any officer thereof; or . . . (2) who, for the purpose of obtaining the approval, allowance, or payment of any claim against the United States or any officer thereof—(a) makes or uses any writing or other paper knowing it to contain any false or fraudulent statements; . . . shall, upon conviction, be punished as a court-martial may direct.  
The two sections of the statute set forth discretely different crimes.  In an early case, the Coast Guard Board of Review commented on the law by saying, “Article 132 of the Code covers various frauds against the United States. . . .  It is important to observe the distinction.”  United States v. Burlarley, 10 C.M.R. 582, 587 (C.G.B.R. 1953).  Later, our superior court noted, “Article 132(1) of the Code . . . denounces the making or presentment of ‘false and fraudulent’ claims—which terms are essentially indistinguishable.  Article 132(2), however, proscribes various improper means which conceivably may be utilized in obtaining approval, allowance, or payment of claims.”  United States v. Lawrence, 14 C.M.R. 46, 51-52 (C.M.A. 1954) (citation omitted).  Undoubtedly, Congress intended the two offenses to be separate.

Secondly, appellant waived the issue by his guilty pleas at trial.  See United States v. Lloyd, 46 M.J. 19, 20-21 (C.A.A.F. 1997).  The two offenses at issue are not facially duplicative as they require different evidence and different acts.  The act of making a false claim (which need not have any false supporting documents) is different from the act of using false statements, in the form of false receipts, to support a false claim.  This is especially true in this case where portions of appellant’s false claims for temporary duty payments were valid and justified and presumably supported by legitimate receipts.  There was no error, plain or otherwise, in not finding these offenses multiplicious.  They are certainly not multiplicious under an “elements” analysis based on United States v. Teters, 37 M.J. 370 (C.M.A. 1993).  And equally so, they are not multiplicious under a “pleadings-elements” analysis predicated on United States v. Weymouth, 43 M.J. 329 (C.A.A.F. 1995).  Leaving aside the separate statutory provisions, the prescribed elements of the specifications, that is, “those necessarily alleged”
 in the pleadings, or specifications as we call them, are distinctly different in Specifications 1 and 2 of Charge II.  See Manual for Courts-Martial, United States (2000 ed.), Part IV, paras. 58b(1) and (3).

UNREASONABLE MULTIPLICATION OF CHARGES

Appellant asserts that the Article 132, UCMJ, offenses and the Article 121, UCMJ, larceny offense, amount to an unreasonable multiplication of charges.  He relies on the analytical process in United States v. Quiroz, 53 M.J. 600 (N.M.Ct.Crim.App. 2000), remanded and set aside, 55 M.J. 334 (C.A.A.F. 2001).  We find appellant’s reasoning unpersuasive. 

First, appellant did not object at trial that the Article 132, UCMJ, offenses and the Article 121 offense constituted an unreasonable multiplication of charges.  Only after tendering pleas of guilty to all the offenses he stands convicted of, did appellant ask the military judge to consider these offenses multiplicious, and then only for sentencing purposes.  Although the military judge rejected the “multiplicious for sentencing” claim advanced by the defense, he did find Specification 2 of Charge II to be “an unreasonable piling on of charges for sentencing purposes only.”  The trial counsel acceded to the military judge’s ruling as to a maximum period of confinement of twenty-three years for all the offenses, and the members were so instructed.  No specific legal authority was ever cited by the defense or military judge, but it appears as if the judge was trying to conform to the wise dictates of Judge Cox in United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994) (“military judges must still exercise sound judgment to ensure that imaginative prosecutors do not needlessly ‘pile on’ charges against a military accused”).
Second, the Article 132, UCMJ, offenses have nothing to do with the gravamen of the larceny offense.  True, the proceeds of the false claims that were paid to appellant, supported in part by the false receipts, are the subject of the larceny offense.  But each Article 132 offense was complete without any payment needing to be tendered by the United States to appellant.  Further, appellant’s specific intent to permanently deprive the United States of its military property is a mens rea totally unnecessary for the Article 132 offenses.  Thus, each of the three crimes is “aimed at distinctly separate criminal acts.” Quiroz, 53 M.J. at 607.  Here, the government combined appellant’s actions so that the five separate false claims, utilizing twenty-two separate false receipts, and the wrongful obtaining of military property with the intent to permanently deprive, on five separate occasions, were only charged in three specifications.  This can hardly be said to “misrepresent or exaggerate” the rapacious criminality exhibited by appellant in his scheme to abuse his position of trust as a noncommissioned officer in the United States Army.  Especially given the military judge’s beneficial ruling, appellant’s “punitive exposure” was not unreasonably increased in this case by the government’s charging pattern, nor can it be said that the prosecution here engaged in any overreaching or abuse of prosecutorial discretion.  In sum, the charges were legally preferred and referred (see Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion), reasonable in light of the facts considering the totality of the circumstances, made less burdensome as to the punitive impact on appellant by the favorable ruling of the military judge at trial, and thus were not an unreasonable multiplication of charges within the meaning of Quiroz, 55 M.J. at 334.  See also Foster, 40 M.J. at 144 n.4.  In light of the lenient sentence imposed by the members, it is especially obvious that the charging pattern did not make appellant appear to be a particularly offensive, scheming, dishonest, or untrustworthy noncommissioned officer.

Improper approval of total forfeitures

Notwithstanding that appellant’s civilian defense counsel asked the members for just that punishment, the imposition and approval of total forfeitures without confinement violates the law as set forth in United States v. Warner, 25 M.J. 64 (C.M.A. 1987), United States v. Brewer, 51 M.J. 542 (Army Ct. Crim. App. 1999), and the policy of R.C.M. 1107(d)(2) discussion.  The trial counsel should have asked for a clarifying instruction from the military judge when he heard the civilian defense counsel argue for total forfeitures but no confinement.  The military judge might have sua sponte noted the improper juxtaposition of such sentence provisions and given an appropriate instruction to the members, or at least made specific inquiry of appellant concerning the matter.  See United States v. Santiago, 27 M.J. 688, 691 n.3 (A.C.M.R. 1988).  Since this was a sentencing case before members, the military judge had full knowledge of the terms of the pretrial agreement and knew its provisions did not affirmatively address such a sentence contingency.  But 
the government’s position that appellant’s civilian defense counsel’s argument to the members amounts to a request by appellant is misplaced.  Without a clear record showing appellant’s personal recognition of the issue, we will not affirm what is otherwise an excessive imposition of forfeitures.
  
We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, reduction to Private E1, forfeiture of $1,500.00 pay per month until the discharge is executed, a fine of $7,852.54, and confinement for three months if the fine is not paid.  All rights, privileges, and property, including any pay and/or allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ.  

Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Weymouth, 43 M.J. at 334.





� The United States Army Trial Judiciary might consider adding to the Military Judges’ Benchbook a sentencing instruction to advise the members that total forfeitures should not be adjudged unless the accused is also sentenced to confinement, and a note that if defense counsel and/or the accused requests total forfeitures but no confinement, the record must “affirmatively demonstrate that the request was made in contemplation of the [policy in R.C.M. 1107(d)(2) discussion].”  See Santiago, 27 M.J. at 691.    
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