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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of absence without leave, forgery, and making and uttering checks without sufficient funds and making and uttering a worthless check by dishonorably failing to maintain funds, in violation of Articles 86, 123, 123a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 923, 923a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 135 days, and forfeiture of $600.00 pay per month for five months.  

The case was submitted on its merits and is before the court for review pursuant to Article 66, UCMJ.  Appellant also personally asserted, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), those matters raised in his Rule for Court-Martial 1105 submissions.


On 21 October 1999, appellant submitted an offer to plead guilty.  The offer included, “[T]he Convening Authority will not approve any confinement in excess of 120 days. . . .  The Convening Authority will apply any confinement credit given by the military judge to the approved sentence.”  (Emphasis added).  On 26 October 1999, the staff judge advocate (SJA), recommended approval of, and the convening authority approved, appellant’s offer.


On 27 October 1999, appellant successfully pled guilty in accordance with the pretrial agreement and the following exchange took place:

MJ:
[T]his court-martial sentences you:


To forfeit $600 pay per month for 5 months;


To be confined for 135 days; and


To be discharged from the service with 

a bad-conduct discharge.


May I have the quantum part, please.

[The court reporter handed the military judge Appellate Exhibit III.]

MJ:
[Examining AE III.]  I’m looking for the first time at appendix A to your offer to plead guilty, marked for the record as Appellate Exhibit III, that’s the quantum part of your agreement.  In this part of the agreement, the Convening Authority promised that he would, quote, “not approve any confinement in excess of 120 days,” endquote, providing further that the Convening Authority reserved the right to approve as much of or all of the rest of the sentence as he considered to be appropriate and requiring him to apply any confinement credit to the sentence that he approved.


My interpretation of the effect of this agreement is that the Convening Authority can approve all of the sentence of the court-martial, except that he must disapprove that portion of the confinement that I adjudged which extends in excess or beyond 120 days, and he must apply the 2 days of confinement credit to the 120 days of confinement credit that he may approve.


Do you understand all that?

ACC:
Yes, sir.

MJ:
Do you agree with that, Captain McDowell?

DC:
Yes, Your Honor.  That is my understanding.

MJ:
Okay.  Government?

TC:
Yes, Your Honor.

(Emphasis added).


On 23 November 1999, the acting SJA (ASJA), submitted his post-trial SJA’s Recommendation (SJAR) to the convening authority.  In the SJAR, the ASJA advised the convening authority that appellant’s adjudged sentence included, “to be confined for 135 days,” and that, “There was a pretrial agreement in this case which provided that you would not approve any confinement in excess of 120 days.”  (Emphasis added.)  However, the ASJA went on to recommend, “that you approve the sentence as adjudged.”


On 8 December 1999, appellant’s trial defense counsel submitted post-trial matters, which began, “PV1 Jamie E. Gutierrez requests that you approve only so much of his sentence that includes confinement for 120 days.  In other words, PV1 Gutierrez is asking that you not approve the Bad Conduct Discharge in his case along with the forfeitures.”  Additionally, attached to appellant’s trial defense counsel’s post-trial matters was a personal letter from appellant in which he stated, “My sentence was:  120 days confinement . . . .”


On 28 December 1999, the SJA recommended to the convening authority, “After careful consideration of the defense submissions, I adhere to the Acting Staff Judge Advocate’s original recommendation.”  The convening authority, after stating that he had considered the SJAR “and all of the defense R.C.M. 1105 and 1106 submissions,” concurred with the SJA’s recommendation, and signed an Action approving the sentence as adjudged.  The promulgating order reflects the adjudged sentence of 135 days and the convening authority’s approval of that sentence.


The sentence as approved by the convening authority is not correct in law and fact.  Appellant fully complied with his agreement with the convening authority.  Therefore, the convening authority was required to approve no more confinement than 120 days and to specify that appellant’s two days of confinement credit be applied to his approved sentence rather than his adjudged sentence.


We have considered the matters asserted by appellant pursuant to Grostefon, and find them to be without merit.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying our mandate under Article 66(c), UCMJ, to “affirm only . . . such part or amount of the sentence, as [we] find[] correct in and fact and determine[] should be approved,” the court affirms only so much of the sentence as provides for forfeiture of $600.00 pay per month for three months, to be confined for 90 days,* and to be discharged with a bad-conduct discharge.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The two days of confinement credit due appellant will be applied to the 90 days which we approve.
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