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MEMORANDUM OPINION

-----------------------------------------
ZOLPER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful possession, use, and distribution of various controlled substances on divers occasions (one specification each), and larceny of military property on divers occasions, in violation of Articles 112a and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dismissal and confinement for eleven months.  This case is before the court for review pursuant to Article 66(c), UCMJ.
We agree with appellate counsel that the staff judge advocate (SJA) failed to properly advise the convening authority regarding appellant’s request for deferment of automatic forfeitures.
  However, finding no prejudice, we conclude appellant is not entitled to relief.
On 15 January 2004, two days after sentencing, trial defense counsel submitted an “Application for [D]eferment of [C]onfinement and [F]orfeitures.”  Trial defense counsel requested deferment of automatic forfeitures until action, and at action, waiver of automatic forfeitures for six months.  Contemporaneously therewith, appellant’s wife, through a victim witness liaison, also requested a six-month waiver of appellant’s automatic forfeitures.
In a 15 January 2004 memorandum entitled “Request to Waive Automatic Forfeitures of Pay and Allowances,” the SJA recommended that the convening authority waive appellant’s automatic forfeitures for six months.  This advice accurately reflects appellant’s waiver request.

However, the SJA incorrectly advised the convening authority regarding appellant’s request to defer automatic forfeitures.  Although the military judge did not sentence appellant to adjudged forfeitures, the SJA informed the convening authority that:  (1) appellant’s sentence did include an adjudged “forfeiture of all pay and allowances;” (2) appellant’s “adjudged forfeitures will begin on 27 January 2004;” and (3) appellant “requests that the convening authority . . . defer the adjudged forfeiture of pay and allowances until approval of his sentence.”  (Emphasis added.)  The SJA failed to recommend that the convening authority approve or deny appellant’s deferment request.
Based upon the SJA’s advice, on 15 January 2004, the convening authority approved only appellant’s request for waiver of automatic forfeitures, effective 27 January 2004 for six months.  Nothing in the record reflects the convening authority’s action on appellant’s request for deferment of automatic forfeitures.
The SJA’s failure to accurately convey appellant’s specific request to defer automatic forfeitures to the convening authority amounted to plain error.
  When plain error is committed during the post-trial process, an appellant must make a “‘colorable showing of possible prejudice’” resulting from the error in order to obtain relief.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)); see also United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001).
In this case, no forfeitures were adjudged.  Appellant requested deferment of automatic forfeitures until action and waiver thereof for six months after action.  The SJA misadvised the convening authority regarding the deferment request, and failed to recommend any action on deferment; consequently, the convening authority did not affirmatively act on that request.  Therefore, we are unsure whether the convening authority actually intended to disapprove a deferment.  If the convening authority approved deferment until action and waiver for six months thereafter, appellant may have been able to receive pay and allowances—otherwise subject to forfeiture—from 27 January 2004 (fourteen days after sentencing) to 26 November 2004 (approximately six months after the convening authority’s 26 May 2004 initial action).  Deferred forfeitures may have been paid from 27 January 2004 to 26 May 2004, and waived forfeitures from 27 May 2004 to 26 November 2004.  Such an approval would have provided appellant with four additional months of forfeiture relief (other than the six-month waiver appellant already received).
Under the facts in this case, although we find the SJA’s advice constitutes plain and obvious error, we also find appellant has not demonstrated a colorable showing of possible prejudice.  Appellant argues, “If the convening authority had approved the deferment request, appellant and his family would have received nearly five more months of pay.”  However, our review of the record of trial indicates that approximately three months after sentencing, appellant was no longer entitled to receive pay and allowances.  Appellant’s Officer Record Brief (Prosecution Exhibit 4) shows that appellant’s service obligation (which included a short term extension) expired on 11 April 2004.  “A servicemember is not entitled to receive pay and allowances while in confinement and past his or her [termination of service] date, unless he or she is returned to duty status.”  United States v. Hammond, 61 M.J. 676, 678 (Army Ct. Crim. App. 2005); see United States v. Capers, 62 M.J. 268, 269-70 (C.A.A.F. 2005).
The record of trial does not indicate appellant was returned to duty status after his court-martial, and in all likelihood, appellant was still serving his approved eleven-month sentence to confinement three months after sentencing occurred.  Therefore, even if the convening authority granted a deferment until his 26 May 2004 initial action, the deferment would have terminated by operation of law on 11 April 2004 when appellant’s service obligation terminated.  Waiver after action would not have been feasible because after 11 April 2004, “there was no pay to forfeit, which meant that no funds were available for [a]ppellant’s dependents, either through [deferred or waived] forfeitures.”  Capers, 62 M.J. at 269 (citing United States v. Smith, 56 M.J. 271, 275 (C.A.A.F. 2002)).  Appellant has not presented this court with “a reasonably available remedy related to the identifiable error,” and therefore, not made “a colorable showing of possible prejudice.”  Id. at 270.

We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
Accordingly, the findings of guilty and the sentence are affirmed.
Senior Judge SCHENCK and Judge WALBURN concur.
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Clerk of Court
� Although not raised by appellate defense counsel, we also note neither the SJA’s advice concerning appellant’s deferment and waiver requests nor the SJA’s post-trial recommendation (SJAR) mention that the military judge recommended “the convening authority . . . direct any and all forfeiture of pay[, ]which the accused would otherwise, by law, [be] required to forfeit[, be waived and] paid to the accused’s dependents, not to exceed six months.”  See Rule for Courts-Martial 1106(d)(3)(B) (“[T]he [SJAR] shall include concise information as to . . . [a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”); United States v. Clear, 34 M.J. 129, 132 (C.M.A. 1992) (finding plain error where SJA fails to inform convening authority of sentencing authority’s clemency recommendation).  Although this omission constitutes error, we find no prejudice since the convening authority approved waiver.


� Assuming arguendo that the convening authority did consider appellant’s request for deferment and disapproved it, he “failed to identify any reason for [his] decision.  This was [also] error.”  See United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).
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