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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:*

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of wrongful distribution of a controlled substance (two specifications), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  


In his Article 66, UCMJ, appeal, appellant draws the court’s attention to the inordinate delay between his trial and the convening authority’s action and the delay between the convening authority’s action and the time the record was forwarded to the Clerk of Court’s office.  Appellant requests sentence relief under our prior decision in United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  We agree that relief is warranted.  

*Judge Johnson took final action before his reassignment.


The chronology of post-trial events in appellant’s case is as follows:

DATE



ACTION




DAYS ELAPSED

21 May 2001

Trial completed.






   0
14 Sep. 2001

Appellant begins excess leave.




116

22 Nov. 2001
Defense Counsel examines record of trial. 


185

17 Dec. 2001
Military Judge (MJ) receives record of trial.


210
18 Dec. 2001
MJ authenticates record of trial (sixty-two pages).

211

14 Jan.  2002
Staff Judge Advocate (SJA) prepares Post-trial 
Recommendation (SJAR).




238

29 Jan.  2002
Defense Counsel receives SJAR.




253

  6 Feb. 2002
Defense Counsel responds to SJAR.



261

13 Feb. 2002

SJA receives response.

                                       268
21 Feb. 2002

SJA prepares addendum to SJAR.



276
21 Feb. 2002

Convening Authority takes action.



276
18 Apr. 2002
Clerk of Court’s Office receives record.


332
28 Jun. 2002

Defense Appellate Division files brief requesting 




relief for delay.





403
25 Mar. 2003
Government Appellate Division files answer.


673

In Collazo, we held that “[10] months to prepare and authenticate a 519-page record of trial is too long.”  53 M.J. at 725.  In this case, as noted above, 211 days elapsed from sentencing to authentication of a 62-page record of trial. 


In the post-trial matters submitted pursuant to Rules for Courts-Martial 1105 and 1106, the defense counsel complained about the dilatory processing of appellant’s case and asked for sentence relief pursuant to Collazo.  In the addendum to the SJAR, the SJA maintained that appellant had suffered no harm or prejudice by the delay and recommended that the convening authority approve the sentence as adjudged.  The SJA did not explain the delay in preparing and authenticating the record of trial.   


Almost two months after the convening authority took action, the Clerk of Court received the record.  Appellate defense counsel filed their brief in an expeditious manner, once again raising the error of dilatory post-trial processing.  Almost nine months later, appellate government counsel responded to the error alleged by appellant. **

We disagree with the government that appellant is entitled to no relief.  
The Army, the chain of command, each victim, every person who knows about an offense, and most of all the accused, has an interest in the timely completion of courts-martial, to include the post-trial process. . . .  Not only is untimely post-trial processing unfair to the soldier concerned, but it also damages the confidence of both soldiers and the public in the fairness of military justice, thereby directly undermining the very purpose of military law.

United States v. Bauerbach, 55 M.J. 501, 506 (Army Ct. Crim. App. 2001); see also United States v. Tardif, 57 M.J. 219, 222 (C.A.A.F. 2002) (accused has right to timely review of the findings and sentence).  The government has offered no acceptable explanation for any of the delays in this case.  We will grant relief in our decretal paragraph.  See UCMJ art. 66(c).


Appellant has already served his sentence to confinement.  Therefore, to ensure the relief we grant appellant is meaningful, in addition to granting confinement relief, we will not affirm the approved forfeitures.  By not affirming the approved forfeitures, appellant forfeits pay and allowances only by virtue of Article 58b(a), UCMJ.  As we have reduced appellant’s sentence to confinement by two months and not affirmed the approved forfeitures, we intend that the Defense Finance and Accounting Service return to appellant two month’s pay and allowances forfeited by operation of Article 58b(a), UCMJ.  


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for four months.  All rights, privileges, and property, of which appellant has been deprived by virtue of
that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

** With their response, appellate government counsel filed an affidavit from the current Chief of Justice at the 1st Cavalry Division.  Although his affidavit does explain some of the post-trial problems in this jurisdiction, he did not take over his position until after this record of trial was sent to the Clerk of Court’s office.
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