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MEMORANDUM OPINION

-----------------------------------------
TOOMEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongfully using marijuana in violation of Article 112a, Uniform Code of Military Justice, § 10 U.S.C. 912a (1988) [hereinafter UCMJ].  Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of making a false official statement, carnal knowledge, and adultery in violation of Articles 107, 120, and 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for review pursuant to Article 66, UCMJ.  The appellant asserts:  (1) that the military judge erred by not finding the offenses of carnal knowledge and adultery to be multiplicious, and (2) that the appellant is entitled to restoration of forfeitures illegally collected pursuant to Article 57(a)(1), UCMJ.  United States v. Gorski, 47 M.J. 370 (1997).  Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant asserts that:  (1) the military judge erred by denying causal challenges against Sergeants First Class [hereinafter SFC] Harris and Jones, (2) the evidence of carnal knowledge is insufficient because appellant had a “reasonable and honest” belief that the victim was sixteen or more years old, (3) the military judge improperly excluded evidence concerning the victim’s truthfulness and acts following the carnal knowledge incident, and (4) the sentence is inappropriately severe.


We disagree with appellant’s assertions of error and affirm the findings and sentence.  However, several of appellant’s assertions merit comment.

Multipliciousness of Carnal Knowledge and Adultery Charges


The offenses of carnal knowledge and adultery are not multiplicious.  United States v. Hill, __ M.J. __ (Daily Journal September 30, 1997); See also United States v. Mason, 42 M.J. 584, 585 (Army Ct. Crim App. 1995), pet. denied, 43 M.J. 166 (1995) (adultery and rape not multiplicious).

Restoration of Forfeitures Illegally Taken Pursuant to Article 57(a)(1), UCMJ

Appellant asserts that he is entitled to relief in accordance with Gorski, 47 M.J. at 371.  Appellant’s offenses were committed prior to 1 April 1996, the effective date of legislation amending Article 57(a), UCMJ, to execute forfeitures the earlier of the date of the convening authority’s action or fourteen days after the date the sentence is adjudged,
 and adding Article 58b, UCMJ, to execute forfeiture of all pay and allowances for certain categories of sentences while in confinement.
  Appellant’s case clearly falls within the class of cases that may be impacted by Gorski.  If forfeitures were executed as directed by the cited legislation, appellant is clearly entitled to relief.

However, in asserting this error appellant has not asserted nor demonstrated that:  (1) any forfeitures were actually taken from him illegally pursuant to the operation of Article 57(a)(1), UCMJ; (2) that he has administratively sought the restoration of any forfeitures so taken; (3) that he has been wrongfully denied the restoration of any forfeitures so taken after administratively requesting restoration, or (4) that he or she is entitled to judicial relief in a specified dollar amount.  Appellant challenges the execution of the sentence rather than the sentence’s legality.  The relief sought is administrative rather than judicial.  Absent such assertions and demonstrations as outlined above, appellant has failed to document any wrong to be remedied by this court.  Accordingly, appellant’s request that this court direct restoration of his forfeitures is premature and is denied.

Challenge of Court Members for Cause


While military judges are to grant challenges for cause against court members liberally,
 a court “will not overturn the military judge’s determination not to grant a challenge except for a clear abuse of discretion in applying the liberal-grant mandate.”  United States v. White, 36 M.J. 284, 287 (C.M.A. 1993).  Applying this standard in the instant case, we find no such clear abuse of discretion.

Sergeant First Class Harris had a minimal duty relationship with the victim’s father.  Sergeant First Class Jones was the victim’s father’s platoon sergeant for a four-to five-month period, saw him daily at work during that time, although he apparently did not directly supervise his work, played “a little bit of softball” on a softball team with him, hosted a barbecue for the platoon that the victim’s father attended, did not socialize with him otherwise, did not know the victim or her mother, and “did not know [the victim’s father] that well aside from what he did for [him] as a squad leader.”  Appellant’s counsel did not question SFC Jones intensively to determine whether any greater relationship or bias existed.  The military judge denied the challenges for cause noting that SFC Harris’ and SFC Jones’ contact with the victim’s father were limited, they were not familiar with the offenses, and each stated their impartiality.

When the military judge denied the challenge for cause, appellant’s counsel affirmatively declined the opportunity to conduct further voir dire of either SFC Harris or SFC Jones.  Appellant’s counsel then exercised his peremptory challenge against another court member without stating that he would have exercised the challenge differently had the challenge for cause been granted.  Accordingly, any error was not preserved for appellate review.  Rule for Courts-Martial 912(f)(4); United States v. Eby, 44 M.J. 425, 426-27 (1996).  Moreover, we find that the military judge’s findings and determinations were correct in law and fact and that the appellant did not meet his heavy burden of demonstrating that any personal biases on the part of the members were such that they would “not yield to the evidence presented and the judge’s instructions.”  United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987).  In making this determination, we are mindful of our senior court’s guidance concerning implied court-martial member bias.  United States v. Rome, 47 M.J. 467 (1998); United States v. Youngblood, 47 M.J. 338 (1997); United States v. Minyard, 46 M.J. 229 (1997).  We specifically find no actual or implied bias on the part of any member.

Sufficiency of the Carnal Knowledge Offense Evidence

The test for legal sufficiency of the evidence is whether, considering the evidence in the light most favorable to the government, a court could rationally find the existence of every element beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307 (1979); United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of the appellant’s guilt beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  While an accused may assert a mistake of fact defense against an Article 120(b), UCMJ, carnal knowledge offense, the accused bears the burden of proving the defense by a preponderance of the evidence.  National Defense Authorization Act for Fiscal Year 1996 Pub.L.No. 104-106, 110 Stat. 186 (1996) [hereinafter National Defense Authorization Act].

We find that appellant failed to carry his burden.  Both the victim and appellant testified.  Appellant had not met the victim previously, but had observed her playing with her friends.  Appellant approached the victim while she was playing basketball in a back yard with friends to inquire about her baby-sitting his children.  The court-martial members examined the T-shirt and “skort” the victim was playing basketball in.  Both the victim and appellant testified that the victim told appellant she would have to ask her mother if she could baby-sit for the appellant, did so, and informed appellant that she could baby-sit for him.  The victim testified that she told appellant that she was thirteen years old when he asked her about babysitting.  The victim admitted to sometimes lying about her age, saying that she was fourteen, because she was advanced a year ahead in school.  The victim took modeling classes and was a member of a junior ROTC program.  A friend of the victim who was present at the backyard conversation testified only to the baby-sitting request and not to the victim revealing her true age.  However, the witness-friend was not specifically questioned concerning that aspect of the conversation.  Both the victim and appellant testified that the sexual relations did not involve physical coercion.  A school friend of the victim stated that the victim lied about some things and told the truth about some things.  Appellant testified that he believed the victim was sixteen years old or older because: when he observed her in the neighborhood she did not run around screaming like the children; at his house the victim told him that she was nineteen years old, was about to graduate, and had a twenty-three-year-old serviceman boyfriend; and the victim carried herself with maturity.

We find that the evidence supporting the carnal knowledge conviction is both legally and factually sufficient.  Jackson, 443 U.S. at 324; Blocker, 32 M.J. at 284; Turner, 25 M.J. at 325; UCMJ art. 66(c).  Appellant’s assertions that he “honestly and reasonably” believed the victim to be sixteen years old or older are unbelievable.  In making our findings we are particularly aware that both the victim and the appellant testified in this case and that the court-martial members were in the unique position of being able to see and hear the evidence and witnesses in judging credibility and making findings.  Of great import is the fact that the court-martial panel was particularly able to observe and determine, as a “reasonable person,” whether the victim could honestly and reasonably be mistaken to be sixteen years old at the time of the offenses.  UCMJ art. 66(c).  Dep’t. of Army Pam. 27-9, Military Judges’ Benchbook, para. 3-45-2d at 440.  Accordingly, we find that appellant did not prove a mistake of fact defense by a preponderance of the evidence.

Appellant’s carnal knowledge offense occurred before the enactment of the National Defense Authorization Act, on 10 February 1996, which created the carnal knowledge mistake of fact defense.  Appellant’s trial occurred after 10 February 1996.  The military judge allowed the appellant to assert a mistake of fact defense to the carnal knowledge charge.  We note that our sister service court, the Navy and Marine Corps Court of Criminal Appeals, has held that the mistake of fact defense is not available to carnal knowledge offenses committed before 10 February 1996.  United States v. Rosendahl, 47 M.J. 689 (N.M.Ct.Crim.App. 1997) (as corrected January 27, 1998).  In light of the total circumstances of the instant case, and considering our findings and holding, it is not necessary for us to rule on the applicability of this change to carnal knowledge offenses occurring before the 10 February 1996 enactment date.  We refrain from doing so and leave that decision to another day and another case.

Remaining Assertions of Error

We have considered the other assignments of error personally raised by appellant pursuant to Grostefon and find them to be without merit.  The sentence is appropriate.

The findings of guilty and the sentence are affirmed.

Judge TRANT and Judge CARTER concur.
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Lieutenant Colonel, JA







Clerk of Court

� Article 57(a)(1), Pub.L.No. 104-106, Title XI, § 1121, 110 Stat. 462.





� Art. 58b, Pub.L.No. 104-106, Title XI, § 1122, 110 Stat. 463, as amended by Pub.L.No. 104-201, § 1068, 110 Stat. 2655 (1996).





Sentences covered by this law include:





(A) confinement for more than six months or death, or





(B) confinement for six months or less and a dishonorable or bad conduct discharge or dismissal.





� United States v. Glenn, 25 M.J. 278, 279 (C.M.A. 1987); Rule for Courts-Martial 912(f) analysis, at A21-59, MANUAL FOR COURTS-MARTIAL, UNITED STATES (1995 ed.).
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