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MEMORANDUM OPINION
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ECKER, Judge:


A military judge found the appellant guilty, in accordance with his pleas, of conspiracy to commit larceny (two specifications), violation of a lawful general regulation by possessing two ration control cards, and larceny of Army and Air Force Exchange Service (AAFES) property (two specifications), in violation of Articles 81, 92, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, and 921 (1988)[hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for forty-two (42) months, forfeiture of all pay and allowances, and reduction to Private E1.  In compliance with the terms of the pretrial agreement in this case, the convening authority reduced the confinement term to thirty-six (36) months and otherwise approved the adjudged sentence.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the single assignment of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no merit in appellant’s Grostefon contentions and reject them.  In his sole assignment of error,
 appellant asserts that his plea of guilty to Specification 1 of Charge I, alleging a conspiracy to steal AAFES property, was improvident and should be set aside.  We have determined that appellant is entitled to no relief on this claim.

BACKGROUND

In Specification 1 of Charge I, appellant pleaded guilty to conspiring with Christine Dambrowski to steal property of her employer, AAFES, through an under-pricing scheme.  The facts establish that appellant, while serving as a military policeman in Germany, entered into an agreement with Christine Dambrowski to work together to commit larceny of AAFES property.  However, four days later, and before either conspirator committed an overt act furthering that agreement, Christine Dambrowski revealed the plan to a Criminal Investigation Command (CID) agent.  She then agreed to act as an agent/informant against appellant while continuing to execute her part of the agreement.

Later that same day, Christine Dambrowski called appellant as they had agreed, and they finalized the plan by which the agreement would be executed that evening.  Christine Dambrowski did not reveal anything concerning having met with CID.  After appellant came to Christine Dambrowski’s store and executed the plan (with Christine Dambrowski’s assistance), he was apprehended.  Following this apprehension he learned of Christine Dambrowski’s duplicity.

Appellant now claims that these facts raise a matter in substantial conflict with his guilty plea to conspiracy with Christine Dambrowski, rendering that plea improvident.  United States v. Prater, 32 M.J. 433 (C.M.A. 1991).  Specifically, appellant asserts that, although unknown to him, Christine Dambrowski’s defection to the government before an overt act occurred meant that Christine Dambrowski ceased to have capacity to enter into a criminal agreement and, further, extinguished any agreement previously reached with appellant.  Appellant cites the decisions in United States v. Kidd, 13 U.S.C.M.A. 184, 32 C.M.R. 184 (1962); United States v. Earhart, 14 M.J. 511 (A.F.C.M.R. 1982), aff’d, 18 M.J. 421 (C.M.A. 1984); United States v. West, 13 M.J. 800 (A.C.M.R. 1982), and United States v. Church, 29 M.J. 679, 680 n.1 (A.F.C.M.R. 1989), aff’d, 32 M.J. 70 (C.M.A. 1991), in support of this proposition.  Appellant asks that this court affirm the lesser included offense of attempted conspiracy and reassess his sentence.

DISCUSSION

When reviewing a case for legal sufficiency, the scope of review is whether, viewing the evidence in the light most favorable to the government, a reasonable fact finder could have found all of the essential elements beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307 (l979).  In implementing the statutory definition of the offense of conspiracy,
 military law has defined its elements as:  (1) an agreement between at least two persons to commit an offense under the UCMJ, and (2) the performance of an overt act by a conspirator (a) “while the agreement continue[s] to exist” and (b) while the accused remains a party to the agreement.  Manual for Courts-Martial, United States, (1995 ed.), Part IV, para. 5b [hereinafter MCM](emphasis added).

First, we note that appellant, with full knowledge of the facts and with assistance of counsel, pleaded guilty to conspiracy.  In doing so, he established as fact that before Christine Dambrowski turned informant, she and appellant had formed a criminal agreement.  Accordingly, appellant’s cited authority is inapposite since those cases dealt with the question of capacity at the time of agreement.
Next, we note that when appellant went to AAFES and, with Christine Dambrowski, committed overt acts in furtherance of the plan, he had not withdrawn from the agreement.  Christine Dambrowski never put appellant on notice concerning her dealings with CID.  She did not effectively withdraw from the agreement with appellant prior to his overt acts.  See MCM, para. 5c(6)(explaining the concept of withdrawal in relation to the offense of conspiracy); United States v. Hubble, 36 M.J. 780, 784 (A.C.M.R. 1993)(citing Yates v. United States, 354 U.S. 298, 334 (1957)(withdrawal requires affirmative notice to coconspirator(s))).  In our view, these facts reduce the issue to whether the fact that Christine Dambrowski had become an informant extinguished her capacity to continue a previous criminal agreement with appellant.  In other words, had her involvement with CID retroactively terminated her agreement with appellant?  And, did the agreement continue to exist at the time the overt acts occurred? 

In United States v. Tuck, 28 M.J. 520, 521 (A.C.M.R. 1989), this court held, in addressing a related argument concerning capacity to form a criminal agreement, that: 

Unfortunately, for the appellant, his interesting and well-constructed syllogism is based on an outdated view of the law.  In United States v. Garcia, 16 M.J. 52 (C.M.A. 1983), the Court of Military Appeals rejected the “bilateral” concept of conspiracy espoused in Duffy [47 C.M.R. 658 (A.C.M.R. 1973)] in favor of the “unilateral” theory advanced in the Model Penal Code.  (citations omitted).  Under this theory, conspiracy is defined only in terms of the conduct of the individual on trial. . . . Obviously, there still must be more than one person involved.  However, the culpability of the other alleged conspirators is of no consequence.  Applying that concept to this case, the possible . . . incapacity of the coconspirator is of no legal relevance to the accused’s culpability.  The plea of guilty therefore was provident.

We find that the subsequent incapacity of Christine Dambrowski to form an agreement with appellant, if any, was not legally relevant to appellant’s culpability.  Rather than constituting either a withdrawal from her agreement with appellant, or a retroactive incapacitation to form such a criminal agreement, we believe that Christine Dambrowski’s conduct represents two separate, but interrelated, agreements:  one with appellant to help him commit larceny, and one with CID to help apprehend appellant if he went through with the planned larceny.  Further, we perceive no issue of fundamental fairness or entrapment in this situation.  That appellant got “turned in” by his accomplice during the pendency of his criminal enterprise, rather than after, is an inherent risk of criminality.  


We recognize that the plurality decision of the Court of Appeals for the Armed Forces in United States v. Anzalone, 43 M.J. 322 (1995),
 casts doubt on the holding in Garcia and thus the continued vitality of Tuck.  While the lead opinion cited Tuck in support of its assertion that Garcia had shifted military law to the “unilateral” theory of culpability for conspiracy, three of the concurring judges expressly disagreed with this premise since Garcia dealt with the issue of acquittal of coconspirators rather than agreements between an accused and a government agent.  The remaining judge, while acknowledging Garcia was, apparently, good law, resolved the case on a different basis.  However, none of the concurring opinions noted or commented on Tuck.  Neither Garcia nor Tuck have been expressly overruled; while Garcia has been questioned, both cases remain binding precedent for this court.  Accordingly, under current military case law, appellant’s agreement continued to exist at the time he committed his overt acts and perfected the offense of conspiracy. 


The findings of guilty and sentence are affirmed.


Acting Chief Judge EDWARDS concurs.

KAPLAN, Judge, concurring in part and dissenting in part:

I concur with my fellow judges that the findings of guilty of Specification 2 of Charge I and Charge I, Charge II and its Specification, Charge III and its Specifications, and the sentence should be affirmed in this case.  I disagree, however, that appellant’s plea of guilty to conspiring with Christine Dambrowski (Specification 1 of Charge I) was provident.  In my view, at the time of the overt act (appellant’s actual theft of Army and Air Force Exchange Service (AAFES) property on 9 April 1996) no agreement existed.  Rather than a completed conspiracy in violation of Article 81, Uniform Code of Military Justice, 10 U.S.C. § 881 [hereinafter UCMJ], what existed was the lesser included offense( of attempted conspiracy in violation of Article 80, UCMJ.    

Contrary to the conclusion of my brothers, I do not find United States v. Garcia, 16 M.J. 52 (C.M.A.1983), to be the controlling precedent in this case.  I am convinced that the decision of the United States Court of Appeals for the Armed Forces [hereinafter C.A.A.F.] in United States v. Anzalone, 43 M.J. 322 (1995), severely undermines, if it does not overrule sub silencio, Garcia.  In Anzalone, a
 majority of the C.A.A.F. judges specifically rejected the unilateral approach to conspiracy espoused in Garcia.  The Court stated in unequivocal terms that no crime of conspiracy exists under the UCMJ unless there is an actual meeting of the minds.  No such agreement existed in this case at the time that the overt act was committed.  Thus, what existed was an attempted conspiracy, not a completed conspiracy.

I would affirm only so much of the findings of guilty of Specification 1 of Charge I as finds that the appellant did, on or about 9 April 1996, attempt to conspire with Christine Dambrowski to commit larceny of AAFES property of a value of more than $100.00, in violation of Article 80, UCMJ.  I would affirm the remaining findings of guilty, and after reassessing the sentence on the basis of the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), affirm the sentence as approved by the convening authority.    







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant’s claim is stated as follows:





APPELLANT’S GUILTY PLEA TO SPECIFICATION 1 OF CHARGE I, CONSPIRACY TO COMMIT LARCENY, WAS IMPROVIDENT BECAUSE THE CONDUCT HE ADMITTED DOES NOT CONSTITUTE A CON-SPIRACY, BUT RATHER AN ATTEMPTED CONSPIRACY.





� The text of 10 U.S.C. § 881 (Article 81) states:





Any person subject to this chapter who conspires with any other person to commit an offense under this chapter shall, if one or more of the conspirators does an act to effect the object of the conspiracy, be punished as a court-martial may direct.





� In Anzalone, the accused entered into an agreement with a government agent, posing as a foreign operative, to engage in espionage.  However, he was only charged, inter alia, with an attempted conspiracy, further reducing its precedential value in appellant’s case. 





( See Manual for Courts-Martial, United States, (1995 ed.), Part IV, para. 5d.
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