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MEMORANDUM OPINION
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SMITH, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension and wrongful use of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for nine months.  This case is before the court for review under Article 66, UCMJ.  

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant alleges ineffective assistance of counsel because trial defense counsel did not provide appellant with sufficient time to submit letters from himself and his family to the convening authority, “guarantee[d] that clemency would be denied,” and did
not raise the allegedly adverse conditions of confinement in appellant’s clemency submission which appellant contends trial defense counsel had done for other clients.

In an affidavit submitted to this court,
 appellant’s trial defense counsel asserts that he received the post-trial staff judge advocate’s recommendation (SJAR) on 29 December 2004 and, on 30 December 2004, faxed to appellant the SJAR, a memorandum addressed to appellant, and a proposed R.C.M. 1105 memorandum.  Trial defense counsel states that he received no response from appellant and called appellant on 3 January 2005.  Appellant told trial defense counsel that he had not received the fax.  Trial defense counsel thereafter faxed the documents again.  
Trial defense counsel states appellant told him he wanted to submit additional matters, but could not get them by the deadline.  Trial defense counsel denies he told appellant that he “guaranteed” clemency would not be granted.  However, trial defense counsel does acknowledge he told appellant that he “did not think that the letters would help much.”
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Given the “low threshold” of prejudice required for post-trial errors, such as the ones appellant asserts, appellant must demonstrate what he would have submitted to the convening authority if he had been afforded the opportunity.  See United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  In this case, appellant has made the requisite showing by attaching his personal statement and letters from his mother and grandparents to his appellate pleadings.

Under these circumstances, because trial defense counsel and appellant agree that appellant was essentially discouraged from submitting additional matters, we are not confident appellant was given a complete opportunity to submit his personal clemency statement and letters from family members for the convening authority’s review.  UCMJ art. 60(c)(2); R.C.M. 1105; Wheelus, 49 M.J. at 289.  Moreover, Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  
Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to provide appellant an opportunity to submit his matters to the convening authority as part of his R.C.M. 1105 submission.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).
The convening authority’s initial action, dated 10 January 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
Senior Judge SCHENCK and Judge WALBURN concur.
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Clerk of Court
� Appellant specifically asserts he has been denied educational and vocational opportunities while in confinement, the conditions of confinement are unsanitary (leading to infection), the square footage per inmate is not in compliance with correctional regulations, the showers are either too hot or too cold, there is no automatic sprinkler system installed, some of the practices involving inmates violate Army regulations and correctional standards, and inmates have access to sensitive, personal information, such as social security numbers.  Appellant states that these allegedly adverse conditions are fully documented in an Army Reg. 15-6 investigative report attached to his Grostefon submission.  Trial defense counsel states that he never raised issues concerning confinement conditions for appellant, or any other client, because he was unaware adverse conditions existed at the confinement facility.  We note the investigative report is dated 19 March 2005.  Appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission is dated 30 December 2004, and the convening authority took initial action in appellant’s case on 10 January 2005.





� We did not order trial defense counsel’s affidavit.  Nevertheless, trial defense counsel’s affidavit responds only to appellant’s specific assertions of post-trial ineffective assistance of counsel.  Therefore, we will consider it for that limited purpose.  See United States v. Lewis, 42 M.J. 1, 6 (C.A.A.F. 1995) (“Because an allegation of ineffectiveness of counsel waives the attorney-client privilege as to matters reasonably related to that allegation, trial defense counsel may choose to voluntarily respond to the allegation.”).
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