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MEMORANDUM OPINION

-------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy with a child under sixteen years of age (two specifications), indecent acts with a child under sixteen years of age (two specifications), communicating indecent language to a child under sixteen years of age, transporting into interstate commerce (via the internet) seven computer files containing child pornography in violation of 18 U.S.C. § 2252A(a)(1), and possessing 1921 still images and 20 films containing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for thirty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for thirty years and otherwise approved the remainder of the sentence.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant asserts, inter alia, that the convening authority failed to review one of three enclosures to his clemency submission, and the staff judge advocate’s (SJA) post-trial recommendation (SJAR) failed to inform the convening authority of the nature and duration of his pretrial restraint.  Due to the ambiguity regarding the convening authority’s review of appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, and the absence of the pretrial restraint information in the SJAR, we agree that a new SJAR and new convening authority’s initial action are warranted in this case.
Pursuant to R.C.M. 1105, appellant’s trial defense counsel submitted a memorandum requesting clemency which listed three “letters” as enclosures.  These three “letters” included a stipulation of expected testimony from Mr. Daniel Cotti, Sr., a stipulation of expected testimony from Ms. Laura Whaley (with an attached “affidavit” from Lieutenant Colonel (LTC) Thomas J. Schmitt), and appellant’s written, unsworn statement, all of which were admitted at trial and included in the record of trial as Defense Exhibits A, B, and C, respectively.  The SJAR indicates that, “[f]orwarded herewith is a copy of the court-martial record of trial.”  However, the SJAR addendum states, “We have specifically identified the statement submitted by the accused, and the father of the accused,” and lists, in a handwritten notation, only these two statements as enclosures to the defense submission.  Ms. Whaley’s statement and the attached “affidavit” are not identified in the SJAR addendum.
The convening authority’s memorandum states that he “personally reviewed and considered all post-trial matters [appellant] submitted” before taking initial action on the case, but does not identify which submissions he reviewed and considered.  Although the record of trial contains Ms. Whaley’s stipulation of expected testimony and its attachment, we cannot be sure from the language in the SJAR addendum that the convening authority reviewed and considered these two documents either as part of appellant’s R.C.M. 1105 submission or as part of the record of trial.
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “[A]ction may be taken only after consideration of [such] matters . . . .”  UCMJ art. 60(c)(2); see R.C.M. 1107(b)(3)(A).  In this case, it appears the convening authority may not have reviewed and considered Ms. Whaley’s stipulation of expected testimony and its attached affidavit from LTC Schmitt.  “[N]either the UCMJ nor the [R.C.M.] require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002).  However, as our superior court has stated, “[s]peculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  Under the facts of this case, we are not confident that the convening authority was specifically presented with, or considered, Ms. Whaley’s stipulation of expected testimony and its attachment prior to acting on appellant’s case.  See UCMJ art. 60(c)(2).
Appellate defense counsel also correctly assert, and government appellate counsel agree, that the SJAR failed to inform the convening authority regarding the pretrial restraint imposed upon appellant.  See R.C.M. 1106(d)(3)(D) (requiring a statement of the nature and duration of any pretrial restraint in the SJAR).  Specifically, as appellant’s company commander and detachment sergeant testified during presentencing, appellant was restricted to the barracks area for a period of approximately fourteen months.  For example, if appellant wanted to leave post or go to the post exchange, such trips required a noncommissioned officer escort.  The absence of this pretrial restraint information from the SJAR constitutes plain error.  See United States v. Scalo, 60 M.J. 435, 436-37 (C.A.A.F. 2005) (citing United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Taking into account the errors in the SJAR addendum, and this omission in the SJAR, we find appellant has made a “‘colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 324 (C.A.A.F. 1997)).  Due to the cumulative errors in the post-trial documentation, we agree with appellate defense counsel that ordering a new SJAR and initial action is an appropriate remedy in this case.  See Craig, 28 M.J. at 325.
Our Article 66(c), UCMJ, review of “the findings and sentence as approved by the convening authority” cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case to correct the errors in the SJAR, the SJAR addendum, and the promulgating order,
 and to afford appellant the opportunity to submit matters to the convening authority for consideration.
  See R.C.M. 1107(g); Craig, 28 M.J. at 325; United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).
The action of the convening authority, dated 1 May 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� The new promulgating order should reflect the following changes:  (1) the word “divers” vice “diverse” in Specification 6 of Charge II, and (2) the insertion of the date “on or about 6 September 2001” in Specification 7 of Charge II.





� As we are returning this case for a new SJAR and action, the convening authority now has the opportunity to address appellant’s other assignments of error and the matter personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  “We have not considered the other errors raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).  Appellant asserts that his pleas of guilty to Specification 1 of Charge I (sodomy with a child) and Specifi-cation 2 of Charge II (indecent acts with a child) are improvident because he raised a mistake of fact defense as to the age of the victim.  See United States v. Zachary, 61 M.J. 663, 674-75 (Army Ct. Crim. App. 2005) (holding mistake of fact as to age is a defense to indecent acts with a child), certificate of review filed, 62 M.J. __ (C.A.A.F. 2005) (Daily Journal 5 Oct. 2005).  Rule for Courts-Martial 1102(b)(2) authorizes a convening authority to order a post-trial Article 39(a), UCMJ, session to resolve any issue “which arises after trial and which substantially affects the legal sufficiency of any findings of guilty or the sentence.”  Appellant also asserts the approved portion of his sentence to thirty years of confinement is inappropriately severe although his pretrial agreement included a thirty-year limitation on confinement.  If the convening authority takes any corrective action, he should do so based upon his SJA’s advice and use the proper standard in reassessing appellant’s sentence.  See United States v. Reed, 33 M.J. 98 (C.M.A. 1991).
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