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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of willfully disobeying a “no contact” order, assault with intent to inflict grievous bodily harm, and assault consummated by a battery upon a child under 16 years in violation of Articles 90 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of confinement for forty-two months and reduction to Private E1.  

The case is before us for review pursuant to Article 66, UCMJ.  Appellant raises a number of issues we find to be without merit but an assertion of ineffective assistance of counsel raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), warrants discussion.

BACKGROUND

In his Grostefon submission, appellant states,

Ineffective assistance [of] counsel.  I never intended to go through with the deception of my case.  I confessed to my attorney’s [sic] CPT Renckey [sic] and Wells, but they convinced me due to their belief in our ability to beat the charges that I go along with the plan to fight it.  I feel it was for this reason also that I was not asked to serve pre-trial confinement.  I would have seven months less to serve now had I been sure I was going to jail.  I knew in my mind the deceptions were not right.  I also felt it would bring detriment to my wife as they were intending to try and prove that she could have caused the injuries.  I offered to take a polygraph.  I confessed to my mother.  No one believed me, and they felt I was covering for my wife.  My attorneys said that as long as charges were not preferred, I did not need to confess.  Had I known more about the law I would have gone forward and openly confessed.  I feel my sentence would have probably been less.  My counsel also told me that a confession would have worsened the outcome.  They showed me that my crime was only a class C felony (unless the child dies) and the same as leaving a child unattended. . . .  I was given a mental evaluation and was happy that I was allowed to confess to the examiner my crime.  It was then that I released deep conviction.  The information was not allowed to be released however.  I feel it must have been released in order for me to be convicted without proof.  I was directed by my attorney to be given a depression medication called celexa in order to be better capable of staying focused on our objective of defense of the case.  I resisted for a while and went through some very difficult grief before I gave in.  I simply have never been in trouble before and feel now that I was manipulated and not professionally represented.  I also gave my counsel a recorded tape of my confession.  
In light of appellant’s allegations,
 we ordered trial defense counsel, Captain (CPT) Rinckey and CPT Wells, to provide affidavits concerning their representation of appellant.  We directed both counsel to address all the matters asserted in appellant’s Grostefon statement.

LAW

Appellant’s assertion of ineffective assistance of counsel is a collateral issue.  See United States v. Fagan, 59 M.J. 238, 241 (C.A.A.F. 2004).  Our superior court has not yet held “that a servicemember is always entitled to a fact finding hearing [pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967)] on his collateral claims.”  United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997 ).  We have “discretion to consider affidavits on the need for a hearing.”  Id. at 242.  But where, as here, appellant’s submission “does not set forth specific facts but consists instead of speculative or conclusive observations, the claim may be rejected on that basis.”  Id. at 248. 
DISCUSSION

In considering appellant’s submission, we note initially that it is neither an illegal nor an immoral “deception” to plead not guilty at trial even if an accused believes that he or she is guilty.  See U.S. CONST. amend. V.  Likewise, it is not improper for an attorney to defend an accused who has confessed his culpability provided that no false evidence of innocence is offered.  Army Reg. 27-26, Legal Services:  Rules of Professional Conduct for Lawyers, Rules 3.3 and 3.4 (1 May 1992); see U.S. CONST. amend. VI.  A defense counsel may attempt to raise reasonable doubt about a client’s culpability by developing facts and a theory, or a reasonable hypothesis, consistent with those facts suggesting that someone other than the accused could have committed the charged offenses.  Here, trial defense counsels’ strategy won appellant an acquittal on the majority of the charges and specifications he was facing at trial.

Appellant’s polygraph speculation is of no significance.  Had appellant taken a polygraph test, there is no evidence that the polygraph results would have compelled the convening authority, prosecutor, or defense counsel to treat appellant’s case differently.  Further, the polygraph results would probably not have been admissible during trial.  Military Rule of Evidence 707(a).  And, as appellant points out, his efforts to confess “openly” were apparently rejected, even by his own mother, as an attempt on his part to shield his spouse from potential complicity in the injuries to the couple’s infant daughter, JSH.  
Appellant’s speculation about the legal benefits of confessing is equally meaningless.  A pretrial confession does not necessarily lessen a sentence even when accompanied by a subsequent guilty plea at trial.  The wide range of relevant factors on sentencing make any such conclusion highly speculative.  Rule for Courts-Martial [hereinafter R.C.M.] 1001(b) and (c).  But it is not at all speculative that an admissible confession before trial would have significantly increased appellant’s chances of being convicted and thus the certainty of some sentence being adjudged.  There is no evidence in the record suggesting appellant’s confession to the mental health evaluator was ever improperly disclosed to anyone including the trier of fact.  Rather, the military judge convicted appellant based on a clear chain of circumstantial evidence and on the direct evidence that others who may have had an opportunity to inflict injuries on JSH credibly denied doing so.
The decision to place a soldier in pretrial confinement is not an election to be made by the accused and his counsel’s only impact on the decision is as an advocate.  See R.C.M. 304(b) and 305.  An accused may not volunteer for pretrial confinement in order to “bank” credit against a probable future sentence.  There is no evidence in this record that the government sought to place appellant in pretrial confinement and apparently, the “no contact” order was deemed, albeit incorrectly, sufficient moral restraint.  

Finally, the record as a whole compellingly demonstrates the improbability of appellant’s speculation that he was administered medication at the direction of his attorneys. 

Against all the inaccurate or improbable assertions claiming ineffective assistance of counsel made by appellant, we have the record of trial which reveals his counsels’ able, and largely successful, advocacy efforts on his behalf.  The record also reflects the absence of any prior concerns by appellant about his counsel.  The military judge advised appellant of his rights to counsel at the initial arraignment session.  Appellant said he wanted to be defended by CPT Rinckey and CPT Wells.  At the second trial session, the following colloquy occurred:

MJ:  [A]t the preliminary session of your court-martial . . . I explained to you your rights to counsel, to be represented by military or civilian counsel or both.  Do you remember me going over that?

ACC:  Yes, sir.

MJ:  And you told me at the time you wanted to be represented by Captain Wells and Captain Rinckey, and I see that they’re both here with you today.  Is there any other military counsel that you want?  

ACC:  No, sir. 

MJ:  Okay. Is there any civilian counsel that you want to represent you?

ACC:  No, sir.

MJ:  Okay.  Do you have any questions about legal representation or anything like that?

ACC: No, sir.
Also, at this trial session, appellant’s counsel prevailed on a contested motion for a continuance to allow the defense counsel more time to work with the expert medical consultant provided to the defense by the government.

When appellant’s trial on the merits began, a new military judge was presiding over the case.  The new military judge queried appellant about his choice to be tried by judge alone.  In so doing, the military judge referred to a document signed by appellant stating appellant’s choice of forum and stating that prior to making a forum selection, appellant had consulted with military defense counsel.  Appellant made no statements to the new military judge indicating that he was dissatisfied with his choice of forum or with his counsels’ advice concerning that choice.  The military judge then asked appellant about the pleas of not guilty appellant had previously entered.  Appellant did not, in any manner, indicate that he wished to change his pleas or that he was concerned or confused about his counsels’ advice as to his pleas.  
Further, on multiple occasions during the course of the trial, the military judge addressed appellant directly about various matters such as stipulations.  Appellant did not express any concerns about the guidance provided by his detailed defense counsel on these occasions.  And appellant testified on his own behalf as to offenses which involved his stepdaughters and he was fully acquitted.  Appellant did not testify concerning the offenses of which he was convicted.  At no point did appellant ever indicate any dissatisfaction with the conduct of his military defense counsel.  
At every stage of the trial, appellant’s counsel represented him with professional competence and zeal.  They attacked the government’s case skillfully through cross-examination and they presented a case-in-chief to rebut whatever facts they could reasonably challenge.  Further, appellant’s counsel won a motion for a finding of not guilty on a matter of law regarding Additional Charge II and its specification.  In our view the record clearly shows, as does the trial outcome including both findings and sentence, trial defense counsels’ skills as well as counsels’ dedication to the best interests of their client. 

In sum, appellant’s eleventh hour efforts to place the blame for his predicament on the shoulders of his trial defense counsel are unavailing.  The conclusive and speculative assertions by appellant fail to support a finding that any action by his counsel amounted to ineffective assistance.  See Ginn, 47 M.J. at 248; Strickland v. Washington, 466 U.S. 668 (1984).
We have considered the other matters raised by appellant pursuant to United States v. Grostefon, supra, and find them to be without merit. 

DECISION

The findings of guilty and the sentence are affirmed.


Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We elect to treat appellant’s Grostefon submission as if it were an affidavit.  In some cases we may elect to specify a related issue for briefing by counsel and/or require counsel to obtain affidavits from an appellant or the trial attorneys to supplement the record or clarify certain matters.  Specifying an issue was not necessary in this case given the nature of appellant’s assertions, his admissions at trial on sentencing, and his subsequent post-trial admissions which culminated in his admission of substantive guilt in his Grostefon matters. 





� Both counsel promptly complied with the order in a professional manner.  Both counsel apparently had a clear recall of the facts, and CPT Wells maintained a file with material relevant to the issues raised by appellant.  However, we have ultimately elected not to consider the substance of either affidavit.
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