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MEMORANDUM OPINION

-----------------------------------------
TOOMEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiring to commit larceny and to submit fraudulent claims (four specifications) and of submitting fraudulent claims (nineteen specifications) in violation of Articles 81 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 932 (1988) [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of conspiring to commit larceny and to submit fraudulent claims (three specifications) and of larceny (nineteen specifications)
 in violation of Articles 81 and 121, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for review pursuant to Article 66, UCMJ.  The appellant asserts two errors relating to ineffective assistance of counsel and two errors relating to appellant’s mental capacity to providently plea to his offenses and to assist in his appeal.  Pursuant to United States v. Grostefon, 12 M.J. 431 (1982), appellant asserts that: 1) the military judge erred by delaying until after the providence inquiry a ruling on appellant’s requests to release his defense counsel and individual military defense counsel; 2) he was subjected to illegal pretrial confinement; and 3) the sentence is inappropriately severe.


On consideration of the entire record of trial including the errors assigned and the errors personally asserted pursuant to Grostefon, we hold the findings of guilty and sentence as approved by the convening authority correct in law and fact and affirm the findings and sentence.  However, discussion is merited.

Facts

a.  FACTS OF THE CASE

Appellant discovered that his post finance office was lax in monitoring Do It Yourself [DITY] moves and in recouping advance payments when the required follow-up documentation was not submitted.  In over a year’s period, appellant submitted twenty DITY move applications, claimed and accepted advance payments for those moves, and was never challenged or subjected to recoupment when he did not file the required paperwork substantiating that the moves were accomplished.  Appellant shared his knowledge with numerous other soldiers, telling them of the ease of obtaining money through false DITY move claims and the likelihood of not being caught.  Appellant supplied the necessary paperwork to the other soldiers, showed them how to fill out the paperwork, helped them fill out the paperwork, escorted them to the finance office, and accepted a portion of the money they received as a result of their false claims.


Charges were preferred on 3 January 1995.  Appellant requested initially to be represented by an African-American field grade officer regardless of the branch of service.  This request could not be fulfilled.  On 30 January 1995 appellant requested that “the highest possible ranking” defense counsel, regardless of race, be made available to him.  Appellant’s request was granted and appellant was provided a senior defense counsel in the rank of major as his individual military defense counsel.  On 31 January 1995 appellant sought psychiatric treatment for mental problems.  From 31 January 1995 to 7 February 1995 appellant was treated in a military psychiatric ward.  At that time, and thereafter, multiple doctors diagnosed appellant as a paranoid schizophrenic.  Appellant was then released back to duty and continued to successfully perform his duties until the time of trial.  After the finance service initiated collection procedures against him to recoup his ill-gotten gains, appellant was permitted to take an off-duty, part-time job to supplement his income.  Appellant’s off-duty employer was very impressed with appellant’s work.  On 6 March 1995, seven months prior to appellant’s trial, appellant’s defense counsel requested and obtained a sanity board evaluation.
  On 5 April 1995 the board reported
 that at the time of the offenses appellant suffered from a mental disease or defect, specifically “Schizophrenia, Paranoid Type, episodic, inter-episode, with residual symptoms, DSM-IV [DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL Disorders, (4th ed.)] 295.30” manifested by, among other things, visual and auditory hallucinations.  The board found that despite this mental disease or defect, “at the time of the alleged criminal conduct, [appellant] was able to appreciate the nature and quality or wrongfulness of his conduct” and “[had] sufficient mental capacity to understand the nature of the proceedings against him and to conduct and cooperate intelligently in his defense.”  Appellant was prescribed medicines to control his symptoms.  Appellant took the medicines at the time of his trial and was able to tell the judge the name, dosage, and purpose of the medicines.  Appellant continues to take those medicines today.

While pending investigation and trial, appellant told a co-conspirator, “I ain’t going to jail.  I’m going to act crazy.  I’m not going to jail.”  On 22 September 1995 appellant submitted an offer to plead guilty (pretrial agreement) which was accepted by the convening authority.  Trial was scheduled for 2 October 1995.  On 30 September 1995 appellant withdrew from the pretrial agreement and changed his selection of forums.  Subsequently on 30 September 1995, the appellant was admitted to the psychiatric unit when he was allegedly found running around his yard naked, carrying a frying pan and other items.  After a day’s psychiatric observation, the treating physician found appellant to be feigning his symptoms and released him back to his unit.  Appellant was arraigned on 2 October 1995.  Appellant pled not guilty to all offenses.  After arraignment appellant was ordered into pretrial confinement because of malingering to avoid trial and because of foreseeable similar future criminal misconduct.  An appeal of the pretrial confinement order
 was delayed because no judge was readily available to consider the appeal.  Appellant sent the military judge an articulate handwritten letter from pretrial confinement stating his desire to dismiss his defense counsel and individual military defense counsel because of personal and professional misconduct on their part.  Appellant further demanded: an immediate pretrial confinement hearing by a judge other than the one who arraigned him; copies of all delays in his case, the transcripts of all Article 39(a), UCMJ, sessions and his Article 32, UCMJ, investigation; trial on 18 October 1995 by a mixed race officer and enlisted panel; and to represent himself pro se if he could not get satisfactory counsel.

The trial reconvened on 18 October 1995.  The military judge and appellant extensively discussed appellant’s desire to dismiss his defense counsel and individual military defense counsel and the possibility of defending himself pro se.  Appellant’s defense counsel aided appellant in expressing his desires.  Appellant’s defense counsel requested to be released from the case by the military judge because of unstated personal and professional reasons.  In addressing appellant’s letter and in-court statements alleging personal and professional misconduct, the defense counsel told the judge that, “Specialist McClain has told you lies here today in court.”  The defense counsel did not specify what those lies were.  The military judge deferred ruling on both the appellant’s and the defense counsel’s requests.  Appellant subsequently changed his pleas to Charges I (presenting fraudulent claims) and II (larceny) and their specifications from not guilty to guilty.
  After an extensive Care
 inquiry the military judge found appellant’s pleas to be provident.

Appellant then withdrew his request to dismiss counsel, withdrew the allegations of personal and professional misconduct that he had made against counsel, and had counsel enter pleas of guilty to four of Charge III’s (conspiracy) nine remaining specifications.  The government chose to prove the greater offense of Charge II and the remaining conspiracy specifications.  The military judge found appellant guilty of larceny as charged and guilty of three of the five remaining conspiracy specifications.

Appellant’s sanity board diagnosis determined that he was capable of standing trial by court-martial.  Nothing on the record, other than the sanity board diagnosis, would have indicated to the military judge that appellant suffered from a mental disease or disorder that could impact his capacity to stand trial by court-martial.
  Throughout the trial appellant intelligently and logically pled his case with the military judge while demonstrating complete control of both the facts and the nature of the proceedings.  Appellant’s Care inquiry narrative of his crimes was likewise detailed and complete.  On sentencing appellant made a sometimes repetitive, but otherwise organized and coherent unsworn statement extending over twenty-two pages of the record of trial.  After trial, appellant submitted a complete and logical, handwritten three-page letter to the convening authority requesting clemency.

b.  FACTS OF APPELLANT’S MENTAL RESPONSIBILITY AT THE TIME          OF APPEAL

Rule for Court-Martial 1203(c)(5) governs appellate review and mental competence. 

Relevant to this appeal and the ability of this court to affirm the proceedings below, the Chief, Psychiatry Service, U.S. Disciplinary Barracks [USDB], confirms the sanity board’s paranoid schizophrenic diagnosis and states that while appellant has cooperated with treatment at the USDB, “it has been somewhat difficult to control his symptoms adequately with antipsychotic medication.”  While she is unclear “just what factors indicated [to the board] that [appellant] was of a competent frame of mind” at the time of the offenses and the initial diagnosis, the USDB psychiatrist does not state that the board’s findings regarding competency at the time of trial were incorrect or that appellant is not competent at this time to understand and aid in his appeal. 

Appellant asserts, inter alia, in three complete, insightful, fact filled, and logical affidavits, and three well developed Grostefon assertions, that he is a paranoid schizophrenic, is taking medicine for that condition, heard voices during his trial, did not understand the court-martial proceedings, was forced to plead guilty, hears voices now, and is having a difficult time understanding and aiding the appellate proceedings.

Pursuant to R.C.M. 1203(c)(5), appellate defense counsel requested this court to order a new sanity board.  Appellate defense counsel submitted that, “The appellant has difficulty communicating to appellate defense counsel.  The appellant frequently becomes disoriented and is sometimes unable to communicate with appellate defense counsel.  Specialist McClain has experienced auditory hallucinations during consultation.”
  That request was denied because appellate defense counsel did not represent or present evidence that appellant did not understand and was unable to conduct or cooperate intelligently in the appellate proceedings.
  Appellant petitioned the U.S. Court of Appeals for the Armed Forces to order this court to abate proceedings pending a new sanity board and to order this court to order a new sanity board.
  Appellant’s extraordinary writ was “denied without prejudice to the petitioner’s right to raise the issue asserted within the petition during the course of normal appellate review.”
  Despite our implicit invitation to provide the substantial evidence mandated by R.C.M. 1203(c)(5) that would support a request for a new examination in accordance with R.C.M. 706, appellate defense counsel continues to assert this error without providing any evidence that appellant lacks mental capacity to understand the appellate proceedings and that appellant has not conducted or cooperated intelligently with appellate defense counsel in these appellate proceedings.

Ineffective Assistance of Counsel


Appellant asserts ineffective assistance of counsel as follows:

ASSIGNMENT OF ERROR I

THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUSEL WHEN HIS ATTORNEY STATED THAT “SPECIALIST McCLAIN HAS TOLD YOU LIES TODAY IN COURT” AFTER THE APPELLANT HAD SOUGHT THE RELEASE OF COUNSEL, AND THEREAFTER APPELLANT’S LAWYERS NEVER EXPLAINED AN AVAILABLE INSANITY DEFENSE TO THE APPELLANT BEFORE HHE [SIC] ENTERED HIS PLEAS.

ASSIGNMENT OF ERROR II

THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL WHEN THEY FAILED TO REQUEST A SANITY BOARD TO DETERMINE IF APPELLANT WAS COMPETENT TO ASSIST IN HIS OWN DEFENSE ON 2 OCTOBER 1995 AFTER SPC McCLAIN WAS RELEASED (THE SAME DAY HE WAS ARRAIGNED) FROM A PSYCHIATRIC WARD A FEW DAYS AFTER POLICE FOUND HIM NAKED WHILE CARRYING A FRYING PAN AND SOME MEDICATION.


We find that appellant was effectively represented throughout the proceedings.  Strickland v. Washington, 466 U.S. 668 (1984).

Appellant has submitted three affidavits supporting his allegations of ineffective assistance of counsel.  In accordance with United States v. Ginn, 47 M.J. 236, 248 (1997), we must determine whether these allegations can be resolved without recourse to a post-trial evidentiary hearing.   Ginn cites six principles to be applied in making this decision. 
  Applying Ginn’s six principles, considering appellant’s affidavits, and examining the complete record of trial and its allied papers, we are able to determine the ineffective assistance of counsel issues without recourse to further proceedings. Ginn, 47 M.J. 236 (1997).  Ginn’s First, Second, Third, Fourth, and Fifth principles are applicable to the instant case.

Assignment of Error I


Appellant’s first assigned error alleges two distinct unrelated acts as ineffective assistance of counsel.  We address them separately.

a.  Defense Counsel’s Statement

Assuming without deciding that appellant’s defense counsel was ineffective by stating in response to appellant’s allegations of personal and professional misconduct against him that, “Specialist McClain has told you lies here today in court,” we determine that in the totality of the proceedings, any such error was harmless.  A military judge sitting as a general court-martial tried appellant.  A military judge is presumed to know and correctly apply the law.  United States v. Prevatte, 40 M.J. 396, 398 (1994).  There was no court-martial panel to be adversely influenced by the challenged statement.  The defense counsel’s statement was a single sentence in a 307-page record of trial.  Cf. United States v. Cook, 48 M.J. 64 (1998).  Subsequently, appellant pled guilty in whole or in part to forty-two of the forty-five specifications of which he was found guilty.  After providently pleading guilty to Charges I and II and their specifications, appellant withdrew his request to discharge his defense counsel and individual military defense counsel.  Appellant stated his satisfaction with their services.  Further, appellant withdrew his allegations of personal and professional misconduct against his counsel, stating that he now understood his allegations to be without basis, i.e. appellant lied or was incorrect in asserting his allegations to the military judge.  The First Ginn principle may be applied to decide this allegation against appellant.

b.  Appellant’s Counsel Never Explained an Available Insanity Defense


It is plain from the record of trial and allied papers that appellant’s trial defense counsel had no evidence to support a good faith insanity defense.
  The best medical evidence available to appellant’s counsel was that appellant, while suffering from a mental disease or defect, was capable at the time of his offense of appreciating the nature and quality or the wrongfulness of his acts.  Appellant’s sanity board found appellant to be mentally responsible at the time of the offense.  The physician treating appellant after the seemingly irrational 30 September 1995 episode preceding his arraignment determined that appellant feigned his irrational behavior
 and released him from the psychiatric ward.  Counsel were aware that appellant had stated to a co-conspirator his intention to “act crazy” to avoid going to jail.  Moreover, the defense counsel and the individual military defense counsel were able to personally judge whether appellant was able to understand the nature of the proceedings against him and to conduct or cooperate intelligently in the defense of the case.  R.C.M. 909(a).  As noted, the record of trial reflects extensive dialogue between appellant and the military judge.  If the military judge had any doubt of appellant’s mental responsibility for any offense charged or appellant’s capacity to stand trial he was obligated to order a new sanity board.  R.C.M. 706(a) and (b)(2).  Based upon a review of the total record, nothing in the proceedings supported an insanity defense or mandated a new sanity board.  Appellant’s assertion of error is without merit.  The Second, Third, Fourth, and Fifth Ginn principles may be applied to decide this allegation against appellant.

Assignment of Error II

We also find appellant’s Assignment of Error II to be without merit.  Appellant’s defense counsel and individual military defense counsel were not ineffective by not requesting a second sanity board “to determine if the appellant was competent to assist in his own defense” after appellant’s 30 September 1995 actions.  Appellant had previously stated his intent to “act crazy” to avoid punishment.  Appellant’s defense counsel were able to talk to appellant to personally judge whether there had been a change in appellant’s condition.  Appellant’s treating psychiatrist opined that appellant feigned his 30 September 1995 irrational behavior.  Accordingly, appellant’s defense counsel had no reason to question the continuing validity of the sanity board’s findings.   Sometime after 2 October 1995 appellant sent the military judge an articulate and logical letter contesting his continued pretrial confinement, requesting release of his defense counsel and individual military defense counsel, and making numerous requests (elections) concerning his court-martial forum.  Appellant’s counsel and the military judge were able to objectively determine appellant’s ability to understand and intelligently participate in the proceedings against him from their own personal observations and conversations with appellant.  R.C.M. 909(a).  There is no evidence to support appellant’s assertion that a second sanity board evaluation was required.  The Second, Third, Fourth, and Fifth Ginn principles may be applied to decide this allegation against appellant.

Appellant’s Mental Capacity to Providently Plea to His Offense and To Assist in His Appeal

Appellant asserts mental incapacity as follows:

ASSIGNMENT OF ERROR III

THE APPELLANT WAS NOT PROVIDENT TO PLEAD GUILTY WHERE HE LABORED UNDER A MENTAL DISEASE OR DEFECT IN BEING A DIAGNOSED PARANOID SCHIZOPHRENIC AND NO WAIVER OF SUCH A DEFENSE WAS SECURED ON THE RECORD AFTER THE MILITARY JUDGE REVIEWED THE 5 APRIL 1995 SANITY BOARD RESULTS CONFIRMING THE DIAGNOSIS OR DESPITE THE MILITARY JUDGE BEING INFORMED BY THE APPELLANT (R. 49) THAT HE WAS CURRENTLY TAKING MEDICATION FOR HIS MENTAL CONDITION.

ASSIGNMENT OF ERROR IV

WHETHER APPELLANT IS COMPETENT ENOUGH TO UNDERSTAND THE APPLELLATE PROCESS OR TO ASSIST APPELLATE DEFENSE COUSEL IN APPEALING HIS CONVICTION.

We find Assignments of Error III and IV to be completely without merit.  It is plain that appellant suffers from a mental disease or defect, paranoid schizophrenia.  The mere existence of mental disease or defect, however, does not establish the defense of lack of mental responsibility
 at trial or impede appellate proceedings.  A lack of mental responsibility defense exists at trial only if “as a result of a severe mental disease or defect, [appellant] was unable to appreciate the nature and quality or the wrongfulness of his . . . acts.” (emphasis added).  R.C.M. 916(k)(1).  Appellate proceedings are impeded only if an appellant “lacks mental capacity to understand and to conduct or cooperate intelligently in the appellate proceedings.”  R.C.M. 1203(c)(5).  In either case appellant is presumed to have the requisite mental capacity unless substantial evidence shows otherwise.  R.C.M. 909(b) and 1203(c)(5).

No evidence has been produced at trial or on appeal to establish that:  “[A]t the time of the commission of the acts constituting the offense, the [appellant], as a result of [the] severe disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his . . . acts”;
 at the time of trial appellant was “unable to understand the nature of the proceedings against [him] or to conduct or cooperate intelligently in the defense of the case”;
 or at the time of this appeal appellant “lacks mental capacity to understand and to conduct or cooperate intelligently in the appellate proceedings.”

Indeed, all evidence is to the contrary.  Appellant’s sanity board determined that “at the time of the alleged criminal conduct, the [appellant] was able to appreciate the nature and quality or wrongfulness of his conduct” and “to understand the nature of the proceedings against him and to cooperate intelligently in his defense.”  As discussed above, the total record of trial demonstrates that appellant understood the nature of the proceedings against him, spoke intelligently and vigorously in his own defense, engaged in extensive dialogue with the military judge concerning his offenses and the proceedings, and was clearly able to aid his defense counsel and individual military defense counsel in the preparation and presentation of the defense.  The affidavit of appellant’s USDB psychiatric physician does not state that appellant does not understand or is unable to cooperate intelligently in his appellate proceedings.  Appellant’s appellate defense counsel does not assert that appellant does not understand the proceedings against him and has not been able to cooperate intelligently in his appellate proceedings.  A simple reading of appellant’s appellate affidavits confirms that he understands the nature of the proceedings against him and is able to cooperate intelligently in his appellate proceedings.

Remaining Assertions of Error

We have considered the assertions of error personally raised by appellant pursuant to Grostefon and find them to be without merit.  Appellant’s sentence is appropriate.

The findings of guilty and the sentence are affirmed.

Judge TRANT and Judge CARTER concur.







FOR THE COURT







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� Appellant providently pled guilty to Charge II’s lesser-included offense, wrongful appropriation.  The government chose to prove the greater offense.  The military judge found appellant guilty of the greater offense.





� The statement of facts in the instant case is developed from both the record of trial and allied papers.  United States v. Davis, 3 M.J. 430, 431 n.1 (C.M.A. 1977), recognizes:





Although we are normally precluded from consideration of the allied papers in our review of a case, United States v. Bethea, 22 U.S.C.M.A. 223, 46 C.M.R. 223 (1973), we may consider such evidence and other matters outside the record where the question of effectiveness of counsel is concerned.  (citations omitted).





� Rule for Courts-Martial 706 [hereinafter R.C.M.].





� R.C.M. 706(c)(2).





� In his affidavits before this court the appellant is once again able to provide the names and dosages of his prescribed medicines.





� R.C.M. 305(g) and (j).





� Appellant pled guilty by substitutions and exceptions to Charge II’s lesser- included offense of wrongful appropriation.





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (C.M.A. 1969).


� R.C.M. 909(c)(2).





� Appellant’s Motion to Direct a Sanity Board and Hold [Appellate] Case in Abeyance, 21 February 1997.





� U.S. Army Court of Criminal Appeals Order, 4 March 1997.





� Petition for Extraordinary Relief in the Nature of a Writ of Prohibition and a Writ of Mandamus, 12 March 1997.





� U.S. Court of Appeals for the Armed Forces Order, 25 March 1997.





� Ginn, 47 M.J. at 248:





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





Third, if the affidavit is factually adequate on its face to state a claim of legal error and the government does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issue on the basis of those uncontroverted facts. 





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the court may discount those factual assertions and decide the legal issue.





Fifth, when an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met.  In such circumstances the court must remand the case to the trial level for a DuBay proceeding.  During appellate review of the DuBay proceeding, the court may exercise its Article 66 factfinding power and decide the legal issue.





� R.C.M. 916(k)(1).





� The psychiatrist who treated appellant on 30 September 1995 (and several times before) stated that appellant admitted lying concerning several matters during treatment and further opined that appellant’s 30 September 1995 behavior was not consistent with the behavior of a paranoid schizophrenic.





� R.C.M. 916(k)(1).





� R.C.M. 916(k)(1).





� R.C.M. 909(a).





� R.C.M. 1203(c)(5).
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