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MEMORANDUM OPINION
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CANNER, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, wrongful disposition of military property of a value of less than $100.00 (two specifications), and larceny of military property of a value of more than $100.00, in violation of Articles 81, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for thirteen months, and reduction to Private E1.  The convening authority waived automatic forfeitures of pay and allowances, pursuant to Article 58b(b), UCMJ, until the earlier of appellant's release from confinement or six months.

The appellant asserts no assignments of error in this Article 66, UCMJ, appeal and submits the case upon its merits.  In a footnote, however, appellate defense counsel point out that the staff judge advocate’s post-trial recommendation (SJAR) and the promulgating order fail to reflect an amendment to Specification 2 of Charge II.  This amendment changed the value of the military property wrongfully disposed of from over $100.00 to less than $100.00.  Appellant asks us to return the record for a new SJAR and promulgating order.  Although the error is obvious, we do not agree with appellant as to the remedy.  We will correct this error in our decretal paragraph.


Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge amended Specification 2 of Charge II from a wrongful disposition of military property of a value more than $100.00 to a value of less than $100.00, the convening authority’s purported approval of a finding of guilty of a value more than $100.00 was a nullity.  See id. (citation omitted); United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Appellant and his trial defense counsel filed no objection to the erroneous SJAR.  See Rules for Courts-Martial 1105 and 1106(f)(4).

Applying United States v. Wheelus, 49 M.J. 283, 288-89 (1998), we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Appellate defense counsel do not assert any specific prejudice as to the sentence and we note that the SJAR correctly advised the convening authority as to the maximum possible punishment based on the specifications as amended at trial.
  Also, although the adjudged sentence was less than that bargained for by the parties in the pretrial agreement, the convening authority mitigated the sentence beyond the requirements of the pretrial agreement by disapproving the adjudged forfeitures and waiving the automatic forfeitures.  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant did, at or near Fort Carson, Colorado, on or between 1 March 2001 and 14 March 2001, without proper authority, dispose of approximately a quarter block of C4 by giving it to Private First Class Tyler Towers, a value of less than $100.00, military property of the United States, in violation of Article 108, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.


Judges CARTER and HARVEY concur.
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Deputy Clerk of Court

�  The convening authority previously deferred forfeiture of all pay and allowances from 5 July 2001 until action.





�  Normally this change of value would not affect the maximum possible punishment where, as here, the military property is an explosive.  The maximum punishment for wrongful disposition of explosives (and firearms) is the same as for wrongful disposition of military property over $100.00, that is, a dishonorable discharge and ten-years confinement.  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 32e.  However, all four specifications in this case describe the military property simply as “C4” of a value over or under $100.00 depending on the specification.  At trial, the government elected to treat the C4 as ordinary military property of a specific value for purposes of determining the maximum punishment because “explosive” was omitted from the specifications.  The subsequent amendment to Specification 2, Charge II as to value, therefore, became critical as to the maximum possible sentence.
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