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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer members of conduct unbecoming an officer and indecent assault in violation of Articles 133 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 933 and 934 (1988)[hereinafter UCMJ].  First Lieutenant Barber was sentenced to a dismissal, confinement for four months, and total forfeiture of pay and allowances.  The convening authority approved the sentence.


On appeal, appellant contends that the military judge erred by not finding Charge II and its Specification, alleging indecent assault, to be multiplicious for findings with Charge I and its Specification, alleging conduct unbecoming an officer, since the aberrant conduct on which both charges are grounded is identical.  The government appropriately concedes this error in light of United States v. Harwood, 46 M.J. 26 (1997).  “[W]hen the underlying conduct is the same, a service discredit or disorder under Article 134 is a lesser-included offense of conduct unbecoming an officer under Article 133.”  Harwood, 46 M.J. at 28.


Appellant’s second assignment of error, alleging that the evidence is legally and factually insufficient to prove he indecently assaulted his female driver, a specialist, by fondling her breast, kissing her, putting his tongue down her throat, and attempting to pull her shirt out of her uniform, while she was sleeping during a field exercise, is without any merit.  The matter appellant raises pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) is equally nonmeritorious.


Although the court-martial considered the offenses multiplicious for sentencing, we have reassessed the sentence in light of the above relief, the entire record of trial, and the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986).


We agree with the appellant that he “is entitled to have his record of conviction reflect accurately the gravamen of his misconduct.”  United States v. Bullington, 18 M.J. 164, 165 (C.M.A. 1984).  Accordingly, we order the two charges and their specifications consolidated under Article 133, UCMJ, so as to show that First Lieutenant Shawn B. Barber, U.S. Army, 484th Transportation Company, 101st Airborne Division (Air Assault), Fort Campbell, Kentucky, did, on active duty, on or about 23 July 1996, commit an indecent assault upon Specialist [M], a person not his wife, by fondling her left breast and kissing her, while in uniform, with the intent to satisfy his sexual desires, to the disgrace of the armed forces.  The findings of guilty to Charge I and its Specification, as so modified, are affirmed.  The sentence is affirmed.

JOHNSTON, Judge, dissenting in part and concurring in part:


I disagree with that portion of the majority opinion that consolidates the two offenses.  In my view, the evidence is legally and factually sufficient.  I would affirm the findings of guilty and the sentence.


The majority approach, while applying all the right buzzwords, leads inevitably to an absurd result in light of United States v. Teters, 37 M.J. 370 (C.M.A. 1993)—an officer may be convicted of conduct unbecoming (Article 133, UCMJ) and assault (Article 128, UCMJ) as separate statutory offenses, but not of conduct unbecoming (Article 133, UCMJ) and indecent assault (Article 134, UCMJ). 

Background and Facts


The victim, Specialist M, served in the appellant’s platoon as the driver for his High Mobility Multi-Purpose Wheeled Vehicle (HMMWV).  The incident occurred in a field environment.  Specialist M parked the HMMWV last in a line of vehicles in the unit staging area for an overnight stay.  The unit sleep plan allowed the soldiers to sleep in the vehicles.  Specialist M was supposed to sleep in an adjacent 5-ton truck, but was told by the appellant that she had to perform radio watch in his vehicle and sleep there as well.


Specialist M slept in the rear of the HMMWV behind the driver’s seat with her head facing to the rear.  The appellant slept in the rear of the vehicle behind the passenger seat with his head facing toward the front.  A “couple of fold-up chairs, a field table, a field desk, a footlocker, and a couple of boxes of [meals ready to eat] and a spool of wire” separated the two.


Specialist M went to sleep around 2200.  She was awakened by “a touch, a grab” on her right side.  She rolled over and asked the appellant what he was doing.  He replied that he “was stretching, ‘cause [sic] his back was hurting.”  She rolled over and tried to go back to sleep.  “No more than about five minutes later” she was awakened again by a touch on her left breast.  She asked the appellant what he was doing and told him to stop.  She rolled over onto her back and he kissed her and “stuck his tongue down [her] throat.”  She did not kiss him back.  She placed her left hand on his chest and “pushed him away.”  She shook him with her right hand on his shoulder and asked him if he knew who he was.  He responded “by giggling, like a little laugh, saying, ‘Yes, I know who I am, it’s me, Lieutenant Barber.’”  She told him that “this was wrong, that he shouldn’t be doing this.”


He tried to kiss her again, but she tried to push him away.  He replied, “Is this okay, I’m sorry, is this okay.”  She responded, “No, just get off of me.”  He then tried to pull her T-shirt out of her Battle Dress Uniform pants.  He began pulling her shirt out of her pants, and she felt his hand on her bare stomach “right below [her] bra.”  She grabbed his hand and pushed it out and away.  He leaned over her and kissed her again.  Then he hugged her and squeezed her “really tight.”  He said, “I’m sorry, is this okay.”


She testified at the court-martial that she tried to distract him by offering to massage his sore back.  She also said she “was poking him in his back, just to at least try to get him up and he still didn’t move.”  He grabbed one of her hands and moved it “toward his penis.”  She “snatched [her] hand back because [she] knew where it was going.”  At that point she heard the approaching footsteps of the roving guard who was walking through the area.  She took out her dog tags and “kept rattling them, trying to make noise so that somebody could hear it.”  When he did not move, she said she had to use the bathroom.  She got out of the vehicle and asked the guard to stay right behind the vehicle while she went to look for her squad leader.  She found him after about five minutes and reported the attack.  She exclaimed to him that the appellant “had tried to have sex” with her.  The squad leader testified that her clothing was in disarray and that she was “hysterical.”

Discussion

The appellant was charged with a violation of Article 133, UCMJ, in that he “fondle[d] the left breast of Specialist M and kiss[ed] Specialist M, while in uniform, to the disgrace of the armed forces.”  He also was charged with a violation of Article 134, UCMJ, in that he “commit[ted] an indecent assault upon Specialist M, a person not his wife by fondling her left breast and kissing her, with intent to satisfy his sexual desires.”  These offenses, as alleged, are not facially duplicative.  The factual conduct alleged in each specification, while similar, is not the same, and consideration of the record confirms that the charged course of conduct is not identical. 


The elements of the Article 133, UCMJ, offense on the facts of this case are:

a.  That the accused was a commissioned officer;

b.  That he did certain acts; and;

c.  That, under the circumstances, these acts constituted conduct unbecoming an officer and gentleman.


The elements of the Article 134, UCMJ, offense on the facts of this case are:

a.  That the accused assaulted a certain person.
  


(1)  That the accused attempted or offered to do bodily harm (i.e., any offensive touching, however slight);


(2)  That the bodily harm was done with unlawful force or violence; i.e.,—



(a)  without legal justification or excuse, and



(b)  without the lawful consent of the person affected.

b.  That the acts were done with the intent to gratify the lust or sexual desires of the accused, and;



c.  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


These two separate offenses are not multiplicious under Teters, 37 M.J. 370.  In determining whether the same criminal conduct can be prosecuted under more than one statute, the test is whether each statutory offense requires proof of a fact which the other does not.  See Blockburger v. United States, 284 U.S. 299, 304 (1932).  As our superior court noted, “[i]t is now unquestionably established that this test is to be applied to the elements of the statutes violated and not to the pleadings or proof of these offenses.”  Teters, 37 M.J. at 377.  

The Article 133, UCMJ, offense in this case contains additional elements of proof over and above those required for an Article 134 offense—the status of the accused as a commissioned officer and the dishonoring and disgracing aspect of the conduct.  See United States v. Rodriquez, 18 M.J. 363, 369 n.3  (C.M.A. 1984).  The Article 134 offense, which is first and foremost an assault under Article 128, has completely different elements—an offensive touching without lawful justification, excuse, or consent, as well as the specific intent element of gratifying the lust or sexual desires of the accused. 

The majority opinion is based on a misapplication of United States v. Harwood, 46 M.J. 26 (1997).  In that case the court stated, “As a matter of law, it is well-established that, when the underlying conduct is the same, a service discredit or disorder under Article 134 is a lesser-included offense of conduct unbecoming an officer under Article 133.”  Harwood, 46 M.J. at 28 (citation omitted)(emphasis added).  This rule applies, however, only when the underlying conduct is the same for what is really but one offense.
 

While the allegations in the specifications charged in this case contain similar language, the underlying conduct for these two offenses was not the same.  The facts clearly show that this incident was not one crime but two.  The conduct unbecoming offense was completed whether or not the appellant indecently assaulted his enlisted driver.  In my view, the conduct unbecoming offense encompassed all the other acts taken by the appellant in regard to the victim that were not part of the indecent assault offense.


Harwood is a lesser-included offense doctrine case founded in double jeopardy analysis.  That analysis is inapplicable to these facts.  A constitutional violation under the Double Jeopardy Clause of the Constitution occurs only if a court, contrary to the intent of Congress, imposes multiple convictions and punishments under different statutes for the same act or course of conduct.  See Ball v. United States, 470 U.S. 856, 861 (1985). 

The constitutional power to define federal military offenses and prescribe their punishments lies with Congress.  Solorio v. United States, 483 U.S. 435, 438 (1987).  Congress has defined military offenses by enacting the UCMJ.  The President, by placing “assault—indecent” in para. 63, Part IV of the Manual for Courts-Martial, United States [hereinafter the Manual], along with other provisions of Article 134, has not created an offense.  The President does not have the authority or power to make indecent assault a crime in military law.  See United States v. Gonzalez, 42 M.J. 469 (1995); United States v. Mance, 26 M.J. 244 (1988).  In effect, Congress has made indecent assault a crime by making assault an offense under Article 128, UCMJ.  Thus, the criminal conduct in this case, although charged under Article 134, is first and foremost a violation of Article 128, UCMJ.
 

In this case, the offenses implicated by the appellant’s misconduct are directed at separate evils.  Article 128 (as incorporated into Article 134 along with the sentence enhancing element of the specific intent to gratify an accused lust or sexual desire) addresses a breach of the public peace and personal bodily integrity. Article 133 is focused on conduct that dishonors or disgraces the officer personally and seriously compromises his standing as an officer.  Because the offenses involved in this case have different statutory elements and are directed at different evils, I see no basis for concluding that they must be consolidated.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� The first element of proof for indecent assault is derived from Article 128, UCMJ, Assault—an enumerated offense created by Congress with enactment of the UCMJ in 1950.  Under the Articles of War, common law felonies were prosecuted under the general article.





� As noted by Judge Cook in United States v. Doss, 15 M.J. 409 (C.M.A. 1983)(Cook, J., concurring in result), the prejudice to good order and discipline is a characteristic of all offenses under the UCMJ.  Thus, the third element of prejudice to good order and discipline (or service discredit) is not a separate element of proof for purposes of comparison between enumerated articles in the UCMJ and the general article.  These elements are “implicit in the enumerated articles.”  United States v. Foster, 40 M.J. 140, 143 (C.M.A. 1994).  





�United States v. Weymouth, 43 M.J. 329 (1995) indicates that application of the elements test for lesser-included offense analysis requires consideration of the elements required to be alleged in the specification along with the statutory elements.  The concept would apply, however, only when the underlying conduct for both offenses was the same. 





� Indecent assaults have long been charged in military law under the general article.  This practice began, however, before assault was enacted by Congress as an enumerated offense under the UCMJ.  While indecent assault may be viewed as a specific intent crime under Article 134, it also could be viewed as an assault under Article 128 committed with a particularly egregious specific intent. 





Under Article 56, UCMJ, the President may determine lawful maximum punishments.  In determining the maximum punishment for this particular type of assault and battery, i.e., one committed with the egregious specific intent of gratifying the lust or sexual desires of the assailant, he has performed a lawful function.  Placing the sentence limitation for indecent assault within the Manual’s discussion of Article 134, however, should be corrected by our superior court.  





Military law should treat the indecent assault maximum sentence determination as though it were contained within para. 54, Part IV, of the Manual in connection with Article 128, UCMJ.  Too many prior cases from our superior court, however, have treated the offense as a separate specific intent crime within the general article—an apparent historical accident that has little basis in logic or experience.  For example, a wrongful, intentional, and indecent touching of a woman’s breast without her consent may be just as traumatic to the victim whether her assailant did so out of curiosity (general intent) or lust (specific intent).  If the offense is treated as a general intent crime, an indecent assault is merely a criminal assault committed in violation of Article 128, UCMJ.  Neither overly broad dicta nor placement in a different paragraph of the Manual can change that indisputable conclusion.
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