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-----------------------------------------------

MEMORANDUM OPINION ON REMAND

-----------------------------------------------
Per Curiam:


On 31 October 1997, in an unpublished decision, we affirmed appellant’s special court-martial conviction of wrongful use of cocaine, and affirmed the sentence of a bad-conduct discharge and reduction to Private E1.  Subsequently, appellant sought review by the United States Court of Appeals for the Armed Forces.  There, he raised the question of whether application of Article 57(a), Uniform Code of Military Justice, 10 U.S.C. § 857(a)[hereinafter UCMJ], to his case subjected him to any unconstitutional ex post facto punishment.


On 17 July 2000, our superior court set aside our decision and returned the record of trial to The Judge Advocate General for remand to us for consideration of whether appellant is within the class of persons who are entitled to relief under United States v. Gorski, 47 M.J. 370 (1997), and if so, for referral to The Judge Advocate General for a determination as to the amount of relief, if any, that is warranted.


The crime of which appellant was convicted was committed between 17 February 1996 and 29 February 1996.  His court-martial concluded on 8 August 1996.  The government does not dispute the factual predicate described in the assignment of error and agrees that the application of Article 57(a), UCMJ, in appellant’s case violates the ex post facto clause of the Constitution.  We accept the government’s concession that appellant is within the class of persons entitled to protection under Gorski.


Our original decision of 31 December 1997 remains in effect.*  In accordance with the Order of the United States Court of Appeals for the Armed Forces, dated 17 July 2000, the Gorski issue is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to the court.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* See United States v. Ginn, 47 M.J. 236, 238 n.2 (1997), for an explanation of how our decision is affected when our superior court sets it aside and remands for further consideration.





