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MEMORANDUM OPINION
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JOHNSTON, Judge:


Contrary to his pleas, the appellant was found guilty by a general court-martial composed of officer members, of maltreatment of a person subject to his orders, conduct unbecoming an officer and a gentleman, and indecent assault, in violation of Articles 93, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893, 933, and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dismissal and confinement for ninety days.  


The case has been referred to us under the provision of Article 66(b), UCMJ, for appellate review.  The appellant contends, inter alia, that the maltreatment (Article 93) and conduct unbecoming (Article 133) offenses are an unreasonable multiplication of charges with the indecent assault offense (Article 134), because the military judge ruled that the three offenses were multiplicious for sentencing.  He

also contends that the judge’s ruling that the offenses were multiplicious for sentencing necessarily means that the specifications are multiplicious for findings.  In addition, the appellant asserts that the evidence was legally and factually insufficient to support the indecent assault offense.  Finally, he contends that the sentence is too severe.  We disagree and affirm.

a.  Background


The appellant was the company commander of the victim, Sergeant (SGT) L.  He also knew her outside the Army because they attended the same church.  The charges arose out of a series of incidents when the appellant, who was married and had two children, attempted to have a sexual relationship with his subordinate, SGT L.  

The conduct that led to charges against the appellant began in the unit area.  On one occasion while there, SGT L learned that the appellant had invited other soldiers to visit him at his quarters.  She complained to him that he “had certain soldiers that [he] liked to take care of.”  SGT L informed him, “My husband is [deployed], but I don’t know about anybody making sure that me and my son was okay.”  He replied, “Well, we’ll see what we can do about that.”

The next Sunday when SGT L did not attend church because her son was sick, the appellant called her to check on her condition.  The following evening at 2030 hours, he went uninvited to her apartment in the housing area and rang her doorbell.  When she opened the door, she explained to him that she and her son were “getting ready to go to bed.”   He “was just standing there” and told her that he “accidentally” rang a neighbor’s doorbell and he let him into the stairwell.  Because he made no effort to depart, SGT L asked him if he would like to come in.  He entered the apartment and sat beside her on the sofa.  She was wearing a T-shirt and shorts.  He said, “When I got here I thought your son would have been asleep right now.”  He then said, “Well, I guess you know why I’m over here.”  When SGT L replied that she did not, he said, “I decided to take you up on your offer.”  She replied, “You must of took me the wrong way” and “if you [sic] talking about what I think you’re talking about, you got me all wrong.”

During the conversation, SGT L paused to answer a long-distance telephone call from her mother and sister in the United States.  While she was talking on the telephone with her sister, the appellant moved closer to her on the sofa and began rubbing his hand on her leg on the outside of her calf.  She pushed his hand away.  Her son was seated beside her on the sofa.  When she hung up the telephone, the appellant moved in front of her on his knees, put his hands on her knees, or a “little above her knees,” and began “moving towards her.”  He leaned forward with his hands and tried to kiss her.  She pushed him back and said, “You can’t do that” and “It’s about time for you to leave.”  He stayed for a few more minutes and then said, “Well, I guess I’ll leave.”  As he walked to the door, he said to let him know “if you change your mind.”  SGT L called her mother back after he had departed and told her what had happened.  SGT L said she “didn’t know what she would do about it” at that time.

The next day, SGT L felt “real uncomfortable” in the unit office when the appellant remained in her work area and would “look around.”  He called her the following day on the telephone at work, but she claimed to be busy.  He called her at home the next night, but hung up when she said she was busy.  The following Saturday he called her at home in the afternoon and asked if she “was busy.”  She then asked, “Why do you keep calling me” when “I told you that I wasn’t interested.”  He said, “No, you didn’t,” and she replied, “Yes, sir, I did.”  She told him again that she was married and that all she wanted him to do was to “leave her alone.”  He replied, “Oh, I see,” and did not “bother her” thereafter.  The appellant never apologized for his behavior.   


Sergeant L did not report the incidents.  Based on her sexual harassment training, she “knew that what he did was wrong” but she felt that she had “handled it” at her level.  Because he told her that “he was going to leave [her] alone” she decided there “was no need to take it any further.”  Sometime later, while SGT L was in a training course, the appellant was charged with sexually harassing other female soldiers in the unit.  The investigators learned of the incident at SGT L’s home and contacted her for additional information.  Sergeant L reluctantly provided a statement to investigators.

Sergeant L testified at the appellant’s court-martial that she was “bothered” by the incidents at her home and at work.  She knew the appellant and his wife and their two children from their contacts at church.  She also testified that during the episode at her apartment the appellant “was real confident” and “real calm.”  In her view, “he was just totally different, and he didn’t seem like the Captain Brown that I thought he was.”


At his court-martial, the appellant was convicted under Article 93, UCMJ, of maltreatment of SGT L, “a person subject to his orders by sexually harassing her by touching her on the knee, and by attempting to . . . kiss her on the lips.”  He also was convicted of conduct unbecoming an officer in violation of Article 133, UCMJ, by “engage[ing] in a course of conduct towards a female subordinate by engaging in inappropriate, dishonorable, and unprofessional behavior, to wit: touching [SGT L] on the knee and attempting to . . . kiss her on the lips,” “all wrongfully and dishonorably to the disgrace of the armed forces.”  In addition, he was convicted of an indecent assault in violation of Article 134, UCMJ, by “commit[ting] an indecent assault upon [SGT L] a person not his wife by touching her on the leg with his hand while sitting next to her on a couch, by placing his hands on her knees then moving his hands under her shirt toward her breasts while attempting to kiss her on the lips with intent to gratify his lust and sexual desires.”
  

b.  Discussion


At his court-martial the appellant filed a timely request for appropriate relief contending that the indecent assault charge under Article 134 was multiplicious for findings and sentence with the Article 93 and Article 133 offenses.  Because the explanation of Article 93 in the Manual for Courts-Martial, United States (1995 edition), states that “[a]ssault, improper punishment, and sexual harassment may constitute this offense,” appellant asserted at trial that the indecent assault charge under Article 134 was multiplicious with the Article 93 offense.  The military judge denied the requested relief as to findings, but stated, “[T]he court will not let your client be sentenced for all of these.”  The appellant preserved the error, if any, by the timely motion for appropriate relief.  See United States v. Britton, 47 M.J. 195 (1997).
 


On appeal, the appellant raises two somewhat related issues concerning multiplicity.  First, he asserts that the military judge’s ruling that the offenses were multiplicious for sentencing necessarily meant that they were multiplicious for findings.  While the military judge was within his discretion to treat these offenses as multiplicious for sentencing, he did not err as a matter of law by finding that the offenses were not multiplicious for findings.  United States v. Criffield, 47 M.J. 419 (1998) (citing United States v. Neblock, 45 M.J. 191 (1996)).  Consequently, this assertion lacks merit.

Second, the appellant contends that the trial judge’s ruling that the three offenses were multiplicious for sentencing necessarily means that the maltreatment and conduct unbecoming offenses are an unreasonable multiplication of charges. 

In response to the appellant’s assertions of error, appellate government counsel concede that the maltreatment and indecent assault charges “are multiplicious with [the conduct unbecoming charge] and hence constitute an unreasonable multiplication of charges.”  We are not bound, however, by the concession or by appellate government counsel’s conclusions.  See United States v. Taylor, 47 M.J. 322, 328 (1997)(Crawford, J., dissenting (citing United States v. Emmons, 31 M.J. 108 (C.M.A. 1990); United States v. Hand, 11 M.J. 321 (C.M.A. 1981); United States v. Wille, 9 U.S.C.M.A. 663, 667, 26 C.M.R. 403, 407 (1958))).  Furthermore, government counsel’s concessions unnecessarily blur the distinctions between (1) multiplicity, (2) an actual unreasonable multiplication of charges, and (3) discretionary actions by a trial judge during sentencing to limit the maximum punishment an accused may receive based on the appearance of an unreasonable multiplication of charges.  

The appellant asserts that the three offenses amount to an unreasonable multiplication of charges based on the discussion included after Rule for Courts-Martial 307(c)(4) [hereinafter R.C.M.] in the Manual for Courts-Martial:  “What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.  See R.C.M. 906(b)(12) and 1003(c)(1)(C).”
  This provision, however, does not establish a binding limitation.  See Britton, 47 M.J. at 201 (Effron, J., concurring).  More importantly, the provision does not apply if more than one event or transaction was involved.

On the facts of this case, we are not persuaded that this case deals with only one event or transaction.  The appellant was involved in at least two distinct transactions or events.  The conduct unbecoming offense was based on a course of conduct extending over several days rather than on one isolated incident.  Furthermore, the events that formed the basis for both the maltreatment and indecent assault offense could properly be charged under both Article 93 and Article 134, UCMJ.  

The policy enunciated in the discussion following R.C.M. 307(c)(4) concerns overcharging an accused.  The policy reflected in the discussion of R.C.M. 307(c)(4) is not a hard and fast rule, but one that is left to the discretion of those government officials involved in the charging and referral process.  As in this case, issues of overcharging are best resolved at trial when raised by a motion for appropriate relief.  Rule for Courts-Martial 907(b)(3)(B) states that a specification may be dismissed upon timely motion by the accused if the specification is multiplicious with another specification, is unnecessary to meet the exigencies of proof, and should be dismissed in the interest of justice.  In this case, the appellant asserted at his court-martial that the indecent assault offense was multiplicious for findings and sentence with the maltreatment and conduct unbecoming offenses.  The military judge denied the motion, and ruled that the offenses were separate for findings because of “the concern of a person subject to his orders” and “the assaultive behavior required for the 134 offense[s].”  The military judge did not abuse his discretion in this regard in resolving the overcharging issue.  See United States v. Wilson, 45 M.J. 512, 514 (Army Ct. Crim. App. 1996)(military judge vested with discretion to resolve multiple charging issues).

In this case the appellant was convicted of violating three separate provisions of the UCMJ—Articles 93, 133 and 134.  The elements of the Article 93—Cruelty and maltreatment offense on the facts of this case are as follows:

a.  That SGT L was subject to the orders of the accused; and,

b.  That the accused maltreated SGT L by sexually harassing her by touching her on the knee and by attempting to kiss her on the lips.


The elements of the Article 133, UCMJ, offense on the facts of the case are:

a.  That the accused was a commissioned officer; and,

b.  That he engaged in a course of conduct towards a female subordinate, SGT L, by engaging in inappropriate, dishonorable and unprofessional behavior;

c.  That, under the circumstances, these acts constituted conduct unbecoming an officer and gentleman. 


The elements of the Article 134, UCMJ, offense on the facts here are:

a.  That the accused assaulted SGT L;


(1)  That the accused did and attempted or offered to do bodily harm (i.e., any offensive touching, however slight) by touching her on the leg with his hand while sitting next to her on a couch and by placing his hands on her knees while attempting to kiss her on the lips;


(2)  That the bodily harm was done with unlawful force or violence; i.e.,—



(a)  without legal justification or excuse, and



(b)  without the lawful consent of the person affected;

b.  That the acts were done with the intent to gratify the lust or sexual desires of the accused; and

c.  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Each of the statutes violated by the appellant contains an element of proof that the others do not.  The Article 133, UCMJ, offense contains the additional elements of the status of the accused as a commissioned officer and the dishonoring and disgracing aspect of the conduct in question.  See United States v. Rodriquez, 18 M.J. 363 n.3 (C.M.A. 1984).  The Article 134, UCMJ, offense contains the different elements of an offensive touching without lawful justification, excuse or consent, as well as the specific intent element of gratifying the lust or sexual desires of the accused.  Finally, the Article 93, UCMJ, offense contains the different elements of the superior-subordinate relationship and the nature of the maltreatment.


The maltreatment and indecent assault offenses in this case are based on the same events or transactions.  In determining whether the same criminal conduct can be prosecuted under more than one statute, the test is whether each statutory offense requires proof of a fact which the other does not.  See Blockburger v. United States, 284 U.S. 299, 304 (1932).  As our superior court noted, “[I]t is now unquestionably established that this test is to be applied to the elements of the statutes violated and not to the pleadings or proof of these offenses.”  United States v. Teters, 37 M.J. 370, 377 (C.M.A. 1993).  Applying the elements test of Teters, we are convinced the appellant properly may be convicted of different statutory violations arising from the same act or transaction.  Furthermore, a constitutional violation under the Double Jeopardy Clause of the Constitution occurs only if a court, contrary to the intent of Congress, imposes multiple convictions and punishments under different statutes for the same act or course of conduct.  See Ball v. United States, 470 U.S. 856, 861 (1985).  

Although government appellate counsel based their concession in this case on the holding in United States v. Harwood, 46 M.J. 26 (1997), that rule does not apply to the facts of this case.  In Harwood, the court stated, “As a matter of law, it is

well-established that, when the underlying conduct is the same, a service discredit or disorder under Article 134 is a lesser-included offense of conduct unbecoming an officer under Article 133.”

Harwood, 46 M.J. at 28 (citations omitted)(emphasis added).  This rule applies, however, only when the underlying conduct is the same for both offenses.  Harwood only applies with “facially duplicative,” i.e., identical specifications and factually identical conduct.  

The criminal conduct in this case was not the same for the indecent assault charge under Article 134 and the conduct unbecoming offense under Article 133.  While the indecent assault charge focused on two specific acts, the touching of the knee and attempt to kiss SGT L, the conduct unbecoming charge was much broader, as it included a course of conduct directed at SGT L that extended over several days.  The specification alleging conduct unbecoming in violation of Article 133, UCMJ, explicitly states that the appellant engaged in a “course of conduct” by “engaging in inappropriate, dishonorable, and unprofessional behavior.”  The wording of the Article 133 charge put the accused on notice that his entire course of conduct in relation to SGT L was conduct unbecoming.  The members explicitly found the appellant guilty of the charged course of misconduct. 

The facts clearly show that the conduct unbecoming offense would have been committed by the appellant even if he had not touched the victim on the knee or tried to kiss her.  The appellant, a married officer with two children, went uninvited, in the evening, to SGT L’s home for the purpose of a sexual liaison just before she and her child went to bed.  He told her that he was surprised to find the child still awake.  He persisted in his sexual advances in the presence of the child while she was talking on the telephone.  When she rebuffed his advances, he invited her to contact him in the future if she changed her mind.  For several days thereafter, he persisted in behavior toward her that was improper for an officer.  Based on our review of the facts of this case, we conclude that his behavior over several days dishonored or disgraced him personally and seriously compromised his standing as an officer.


Finally, we note that Article 93 and Article 134, UCMJ, are directed at separate evils as applied in this case.  The Article 93 offense focuses on the abuse of power by an accused over those persons subject to his orders.  The abuse of power is the maltreatment that coerces those persons subject to orders.  For an indecent assault charged under Article 134, the focus is on the breach of the public peace, the violation of the personal bodily integrity of the victim, and the impact on good order and discipline or public discredit.  On these facts, the assault offense is neither residual nor redundant.  See Harwood, 46 M.J. at 29 (Cox, C.J., concurring).  We conclude therefore, on the facts of this case, that the military judge did not abuse his discretion in not consolidating the offenses.


The appellant contends that no evidence was presented at trial to show that any of his acts toward SGT L were done with the intent to gratify his lust or sexual desires.  In examining the record of trial in regard to the indecent assault offense, we are satisfied beyond a reasonable doubt that the appellant’s acts were done with the intent to gratify his lust or sexual desire.  The context and interrelation of his comments and those of SGT L at her quarters are sufficient circumstantial evidence of this element.  In addition, we hold that his assaultive acts were indecent.  The unconsented touching was categorically offensive and appellant's sexual intent was indecent.  The appellant intentionally undertook a sexually intimate, non-platonic touching of a married woman not his wife, in her quarters, in front of her small child.  The touching was not undertaken under circumstances giving rise to an honest and reasonable belief that it would be welcomed or at least not considered offensive.  See United States v. Hester, 44 M.J. 546, 547 n.1 (Army Ct. Crim. App. 1996).


The appellant also contends that his sentence is inappropriately severe.  The appellant argues in his brief that he was dismissed from the service “for making a pass at a female who he mistakenly thought wanted him to do so.”  We disagree with such a characterization.  Instead, we view the appellant as a married commander who repeatedly acted out his sexual desires for a married subordinate whose soldier-husband was deployed far away.  Such predatory and disgraceful behavior could be the proper basis for the dismissal of a commissioned officer.  After examining the record of trial and considering the appellant as an individual, we are convinced that the sentence is appropriate.


The remaining issues, to include those issues raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The court affirms only so much of the finding of guilty of Specification 1 of Charge III as finds that the appellant did at Mannheim, Germany, on or about 18 March 1996, commit an indecent assault upon Sergeant [L] a person not his wife by touching her on the leg with his hand while sitting next to her on a couch, by placing his hands on her knees while attempting to kiss her on the lips, with intent to gratify his lust and sexual desires.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.


Senior Judge GORDON and Judge ECKER concur.*







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

*Corrected

� Government appellate counsel concede that the appellant never placed his hands under her shirt or above her waist.  We will correct this error in our decretal paragraph.





� Trial defense counsel merged two related concepts in the request for appropriate relief: multiplicity as to findings and sentence, and the unreasonable multiplication of charges. 


� Rule for Courts-Martial 906(b)(12) refers to motions for appropriate relief based on multiplicity for sentencing, while R.C.M. 1003(c)(1)(C) authorizes the maximum punishment for “each separate offense.”  That latter provision also specifies that offenses “are not separate if each does not require proof of an element not required to prove the other.”  In this case, each of the three offenses contains an element of proof not required in the others.
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