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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, appellant was convicted by a military judge sitting as a general court-martial of three specifications of violating a U.S. Army Health Services Command (HSC) Regulation and three specifications of conduct unbecoming an officer and a gentleman in violation of Articles 92 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 933 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dismissal, confinement for thirty days, forfeiture of $1,000.00 pay per month for six months, and a fine of $5,000.00. 


Appellant was a military dentist whose specialty was endodontics.  During a period of approximately nine months (January–September 1995), he had a “moonlight” practice in Watertown, New York.  In securing his commander’s permission to engage in this off-duty employment, Lieutenant Colonel (LTC) Armstrong signed an agreement that stated, in part: “I am aware that I may not seek direct or indirect reimbursement for services provided to [Department of Defense] beneficiaries.”

On four separate occasions, while off-duty and either at his home or office in Watertown, appellant performed dental services for three Department of Defense beneficiaries.  Following treatment, appellant signed the form that aided the patient in seeking reimbursement from Delta Dental Plan, a health care contractor for the United States for dental services rendered to military dependents.  This conduct was the basis for the three Article 92, UCMJ, offenses alleging violations of HSC Regulation 600-3, Personnel General: Off-Duty Employment, para. 4j (28 May 1992).  This paragraph forbids Army Medical Department personnel from “receiving or accepting compensation of any nature, direct or indirect, from the United States for health care rendered pursuant to their official duties.”  (emphasis added).


One of appellant’s three patients was the wife of a fellow dental officer stationed at Fort Drum, New York.  Appellant accepted $200.00 as payment for his dental treatment from the patient’s grateful husband.  Lieutenant Colonel Armstrong thereafter aided and abetted the submission of a claim in the amount of $450.00 to the Delta Dental Plan for the services for which he had been paid $200.00.  This misconduct resulted in the first specification under Article 133, UCMJ.  The remaining offenses under this article involved the appellant’s feigning illness and not working at his assigned place of duty during the day, but recovering from his malady sufficiently to work at least three hours in the evening at his off-duty job site.


Appellant contends that the evidence is both factually and legally insufficient to support his convictions for conduct unbecoming an officer and a gentleman by feigning illness during the duty day and thereafter treating patients for compensation at his civilian dental practice.  After weighing all the evidence of record, and making allowances for not having personally observed the witnesses, we agree that the evidence is factually insufficient to sustain a conviction of these specifications.  See UCMJ art.66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  See also United States v. Niles, 39 M.J. 878 (A.C.M.R. 1994). 


To convict appellant of feigning illness and thereafter treating patients at his civilian practice on 26 June and 8 August 1995 (as alleged in Specifications 3 and 4 of Charge I), the government had to prove that appellant: (a) had a military duty as a dentist at the North Riva Ridge Dental Clinic, Fort Drum, on 26 June and 8 August, respectively; (b) that with the intent to avoid that duty, he feigned illness by calling in sick to the dental clinic; (c) he thereafter treated patients for compensation in his civilian dental practice; and (d) under the circumstances, such conduct was unbecoming an officer and a gentleman.  There is no question, either factually or legally, about the adequacy of proof of elements (a) and (c).


To prove its case, the government introduced documentary evidence that chronicled appellant’s duty status as well as purported to show the hours he worked at his civilian practice from January through September 1995.  This evidence showed appellant called in sick on 26 June and 8 August 1995, and later worked for varying amounts of time, not exceeding five hours, at his “moonlight” practice.  It showed he called in sick on 19 April, and later worked thirty minutes at his civilian job that evening (he was found not guilty of feigning illness on this date).  This same evidence also shows appellant was absent from his military duties due to sickness on 27 February and 14 September 1995, but he did not work at his Watertown office on those days.  He was not charged with feigning illness on these latter dates.


Colonel Camp, the Fort Drum Dental Command (DENTAC) Commander, testified that dentists were professionals who treated sickness daily and if the dentist diagnosed himself as being too sick to work, he simply called the clinic to report himself as “sick.”  Colonel Camp also testified that appellant did not have a reputation for “abusing sick call.”  Finally, the DENTAC commander had no personal knowledge of whether he had a legitimate personal or family illness on the dates he allegedly feigned illness.


Two of appellant’s assistants, Ms. Taylor and Ms. Kavanaugh, testified that appellant “bragged” about not performing his military duties under the guise of illness when he was not actually sick.  In particular, Ms. Kavanaugh testified that appellant told her that she, too, should have called in sick on 19 April because they had worked late the previous evening.  Additionally Ms. Kavanaugh remembered that appellant had called in sick during February and reported the following day that he had gone skiing.  Appellant was not charged with any offense relating to his absence from duty in February 1995, and was found not guilty of the specification involving his absence from duty on 19 April.

Appellant testified, without contradiction, that he called in sick on 26 June because “everybody in our family was sick . . . . I was up most of the night with the kids.”  Concerning his illness on 8 August, appellant stated that he had eaten lamb at a local Greek restaurant the preceding evening and was “indisposed” the morning of 8 August.  Although the military judge’s special findings state that she “simply did not believe the accused’s testimony that he was too ill to treat military personnel during the day,” we must be satisfied that the government’s evidence, both direct and circumstantial, and any inferences derived therefrom, proves the appellant’s guilt beyond a reasonable doubt.  It does not.

The record shows that appellant called the North Riva Ridge Dental Clinic five times between January and September 1995, to report himself too sick to work.  His absences due to sickness were not disproportionately higher than those of other dentists at that clinic.  A thorough comparison of the days appellant performed his military duties, with the five days he called in sick; his leave and temporary duty record; and the hours he reportedly worked at his civilian practice, shows no trend that could support an argument that he feigned illness on the dates in question.  The record shows that it was common practice for the appellant to work four or five hours at his civilian practice after performing his military duties.  The evidence that he worked at his civilian practice on several occasions in the evening after diagnosing himself too ill to treat patients during the day does nothing to bolster the government’s case.  In the final analysis, there is no evidence to show appellant acted improperly by reporting himself too sick to see patients at the North Riva Ridge Dental Clinic on either 26 June or 8 August 1995.

Applying the standards for both factual and legal sufficiency found in Jackson v. Virginia, 443 U.S. 307 (1979) and Turner, to Charge II and its Specifications, we are convinced that appellant neither received nor accepted compensation for health care given pursuant to his official duties.  At the time LTC Armstrong provided the dental care for which the Delta Dental Plan paid, he was not performing official military duties.  Government counsel concede that appellant is entitled to relief.


Our disposition of this case moots appellate defense counsel’s remaining assignments of error.


We have considered the seven errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty of Specifications 3 and 4 of Charge I and Charge II and its Specifications are set aside.  Specifications 3 and 4 of Charge I and Charge II and its Specifications are dismissed.  The remaining finding of guilty (Charge I, Specification 1) is affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.  If the convening authority finds a rehearing to be impracticable, he may take action under Article 60(c)(3), UCMJ, or approve a sentence of no punishment.
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