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HARVEY, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (three specifications), disrespect towards a superior commissioned officer, violation of a lawful general order, drunk on duty, cocaine use, and breaking restriction in violation of Articles 86, 89, 92, 112, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 892, 912, 912a, and 934 [hereinafter UCMJ].  Appellant was convicted, contrary to his plea, of communicating a threat, in violation of Article 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, and forfeiture of all pay and allowances.  The convening authority ordered fifty-six days of confinement credit for pretrial confinement.  Appellant’s case is before this court pursuant to Article 66, UCMJ.
We agree with appellate counsel that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Additional Charge V and its Specification (drunk on duty); however appellant’s guilty plea is provident to the closely-related offense of incapacitation for duty in violation of Article 134, UCMJ.  Appellant’s guilty plea to Additional Charge VI and its Specification (cocaine use) is also improvident.  We will change the drunk on duty to incapacitation for duty, set aside the specification alleging cocaine use, and reassess the sentence in our decretal paragraph.  

FACTS
Appellant pleaded guilty to and was found guilty of Additional Charge V and its Specification, drunk on duty.  During the providence inquiry, the military judge explained the elements of this offense.
  Appellant told the military judge that he was drunk and caused an accident involving a truck.  The stipulation of fact indicates that instead of being at his unit’s 0630 formation, appellant was at the military police (MP) station where the MPs determined that his blood alcohol content was .125.  The providence inquiry and the stipulation of fact did not describe whether appellant was ever actually drunk on duty.

 
Appellant also pleaded guilty to and was found guilty of Additional Charge VI and its Specification, cocaine use.  During the Care
 inquiry, the military judge explained the elements of cocaine use.  Appellant told the military judge that he was positive for cocaine on a urinalysis test.  Appellant, however, was intoxicated and did not remember using cocaine.  The following exchange occurred between appellant and the military judge:  

MJ:  Now, you indicated that you were drunk at the time.  Do you actually remember [the cocaine use] occurring?

ACC:  Negative, sir.  What I can recall is my urine came up hot, so I must have used it, sir.

MJ:  Okay, the law says that you have to voluntarily ingest a controlled substance before you can be punished for it.  What that means is if you’re drinking a soda and somebody slips cocaine into the soda without you knowing it, you haven’t committed a crime.  On the other hand, even if you don’t remember, if you’re convinced that you did in fact voluntarily use cocaine and that you knew that you were using cocaine, [] you did commit a crime.  Do you understand the distinction between th[e]se two?

ACC:  Yes, sir.

MJ:  Which one applies to you, do you think?

ACC:  That I knew what I was—that I did, sir.

MJ:  So, you believe that you knew that you were using cocaine, but because you were intoxicated, you just don’t remember it; is that correct?

ACC:  Yes, sir.  

MJ:  Had you used illegal substances in the past?

ACC:  No, sir.

MJ:  This was the first time you’d ever used it?

ACC:  Yes, sir.

LAW AND DISCUSSION
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  “[T]o prevail, Appellant has the burden to demonstrate a ‘substantial basis in law and fact for questioning the guilty plea.’”  United States v. Negron, 60 M.J. 136, 141 (C.A.A.F. 2004) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).

To support a conviction for a violation of Article 112, UCMJ, it must be established that an accused was “found drunk while on [a certain] duty.”  MCM, Part IV, para. 36(b).  The phrase “on duty” means “duties or routine or detail, in garrison, at a station or in the field.”  Id. at Part. IV, para. 36(c)(2).  If an accused is drunk while he should be on duty, but “does not undertake the responsibility or enter upon the duty at all,” the accused is not guilty of a violation of Article 112, UCMJ.
    However, if an accused is incapacitated for the proper performance of his duties as a result of previous overindulgence of alcohol, he may be guilty of a violation of Article 134, UCMJ.  MCM, Part IV, para. 76.
The providence inquiry established only that appellant was drunk at the time he should have been on duty.  While appellant responded affirmatively to the military judge’s question of whether he was “on duty,” this was nothing more than an unsupported legal conclusion.  Appellant admitted no facts during the providence inquiry which demonstrated that he was drunk while “on duty.”  On the contrary, the stipulation of fact indicates that at the time he was required to be at formation, he was at the MP station having his blood alcohol level tested.  As a result, we find that the military judge erred in accepting appellant’s plea.  See MCM, Part IV, para. 36c(2)-(3); Hoskins, 29 M.J. at 405; Gonzalez, 60 M.J. at 578.  

We conclude, however, that appellant’s guilty plea is provident to a “different but closely-related offense” with the same or a lesser maximum punishment as that of the charged offense.
  Appellant’s description of his conduct on 5 April 2002 during the providence inquiry satisfies the elements and definitions for the Article 134 offense of incapacitation for duty by reason of drunkenness.
  Appellant admitted that he was “drunk” on 5 April 2002, consistent with the military judge’s definition of “drunk.”  Appellant was therefore incapacitated and unfit to perform his duties as a result of previous alcohol consumption.  Because the military judge explained the element “prejudicial to good order and discipline” in conjunction with breaking restriction, we are satisfied that appellant knew his conduct was prejudicial to good order and discipline with respect to the closely-related offense of being incapacitated for duty.
  Consequently, we will modify Additional Charge V and its Specification to conform to the facts appellant provided during the providence inquiry.

With regard to the providence of appellant’s guilty plea to cocaine use, the military judge was required to elicit facts to show both that appellant used cocaine and that he did so knowingly.  See MCM, Part IV, para. 37c(5).  Appellant did not indicate whether he inhaled or ingested the cocaine, the source of the cocaine, the location of the cocaine use, or a description of its appearance (rock, powder or liquid).  The positive urinalysis result offered little illumination as to whether or not appellant’s cocaine use was knowing.  Appellant stated that he had never used drugs before and that he did not remember this event.  His perfunctory admission that his cocaine use was knowing is insufficient.  The Court of Appeals for the Armed Forces has “repeatedly advised against and cautioned judges regarding the use of conclusions and leading questions that merely extracted from an accused ‘yes’ and ‘no’ responses during the providence inquiry.”  Negron, 60 M.J. at 143 (citations omitted).  Faced with appellant’s statement that he did not remember the incident, the military judge relied almost exclusively on leading questions to establish the factual predicate for the offense.  As a result, the military judge’s inquiry was “fatally deficient as a classic example of questioning that extracts little relevant factual information from an accused to establish his offense and to support the guilty plea.”  Id. 
While it is possible to plead guilty based on an “assessment of the Government’s evidence,”
 appellant never said he evaluated the government’s evidence describing his cocaine use.  We agree with our sister service court’s decision in United States v. Wiles, 30 M.J. 1097, 1100-01 (N.M.C.M.R. 1989).  In Wiles, the accused told the military judge during the providence inquiry that he was positive for marijuana on a urinalysis test.  Id. at 1098.  Airman Recruit Wiles said he was drunk at a party and did not remember using marijuana.  Id. at 1099.  His friends, who were at the party told Airman Recruit Wiles that he was using marijuana.  Id. at 1098-99.  The Wiles court held that Airman Recruit Wiles’ guilty plea to marijuana use was improvident because he did not admit that he knew he was using marijuana at the time he used it.  Id. at 1100-1101.  There is even less factual support in appellant’s providence inquiry for appellant’s guilty plea to cocaine use than the court found insufficient in Wiles.  See id.     

We hold that with respect to both offenses the providence inquiry has an inadequate factual basis to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See Negron, 60 M.J. at 143; Jordan, 57 M.J. at 238-39.  
The issues appellate defense counsel raise and the issue personally specified by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  The court affirms only so much of the findings of guilty of Additional Charge V and its Specification as finds that appellant was, at or near Fort Carson, Colorado, on or about 5 April 2002, as a result of wrongful previous overindulgence in intoxicating liquor, incapacitated for the proper performance of his duties, in violation of Article 134, UCMJ.  The findings of guilty of Additional Charge VI and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.   

Chief Judge CAREY and Judge SCHENCK concur.  
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Clerk of Court
� For the purpose of both Articles 112 and 134, UCMJ, “drunk” means any alcohol intoxication “sufficient to impair the rational and full exercise of the mental or physical faculties.”  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 35c(6) and 76c(2).  The military judge explained the term, “drunk,” to appellant by using the pattern instructions in Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-36-1d (15 Sept. 2002).  See also MCM, Part IV, para. 35c(6).  





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� See MCM, Part IV, para. 36(c)(3); see also United States v. Hoskins, 29 M.J. 402, 405 (C.M.A. 1990); United States v. Gonzalez, 60 M.J. 572, 578  (Army Ct. Crim. App. 2004).





� See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987); Gonzalez, 60 M.J. at 579; United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).





� The MCM defines “incapacitation” as “unfit or unable to perform properly.  A person is ‘unfit’ to perform duties if at the time the duties are to commence, the person is drunk . . . .”  MCM, Part IV, para. 76c(2).  See also Hoskins, 29 M.J. at 405; compare MCM, Part IV, para. 36e, with id. at Part IV, para. 76e; Gonzalez, 60 M.J. at 579 n.17. 





� See Epps, 25 M.J. at 323 n.4; Gonzalez, 60 M.J. at 579 n.20.  Furthermore, the facts as admitted by appellant objectively support this element.   See United States v. Jordan, 57 M.J. 236, 240 (C.A.A.F. 2002).





� United States v. Moglia, 3 M.J. 216, 218 (C.M.A. 1977).    
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