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MEMORANDUM OPINION

-----------------------------------------

MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of maiming and aggravated assault, in violation of Articles 124 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 924 and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  

The case is now before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, that the staff judge advocate’s post-trial recommendation (SJAR) and the promulgating order fail to reflect the military judge’s consolidation of the two offenses into one specification of maiming.  Although not raised by appellant, we also note that the convening authority apparently did not consider two documents attached to the addendum to the SJAR prior to taking action.

FACTS


The facts alleged in the aggravated assault and maiming specifications were the same.  As such, the military judge correctly consolidated the Article 128, UCMJ, offense with the Article 124, UCMJ, offense.  However, the military judge erred in failing to dismiss the aggravated assault offense.  We will take corrective action.


In his 31 August 2000 SJAR, the staff judge advocate stated that appellant was convicted of both aggravated assault and maiming without an explanation that the military judge had consolidated the offenses.  Trial defense counsel did not attempt to clarify this in his 29 September 2000, Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission.  However, trial defense counsel did submit enclosures which he believed indicated that appellant may have a bi-polar disorder, and that the bi-polar disorder may have affected his behavior on the night of the incident.  

In the 18 October 2000 addendum to the SJAR, the staff judge advocate stated that the “[R.C.M.] 1105 submissions do not provide any evidence that the accused has a medical disorder.”  Prior to taking action, the convening authority apparently did not consider two of the six enclosures referenced in the addendum to the SJAR.  The two enclosures the convening authority apparently did not consider were the 25 April 2000 memorandum from a government psychiatrist, and the 27 June 2000 memorandum from another government psychiatrist and a government psychologist.  Both memoranda indicate that appellant has psychiatric disorders.

DISCUSSION

This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, [and] addenda thereto.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  To prevail on an allegation of post-trial error, appellant must:  (1) allege an error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  See United States v. Lee, 50 M.J. 296, 298 (1999); United States v. Wheelus, 49 M.J. 283, 288 (1998).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he “‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).

Because the SJAR did not reflect that the maiming and aggravated assault specifications had been consolidated and, in the addendum to the SJAR, there was confusion about what documents the convening authority considered, to ensure basic due process, we will exercise our considerable discretion and require a new post-trial recommendation and action.  See United States v. Spears, 48 M.J. 768, 776 (A.F. Ct. Crim. App. 1998) (other portions overruled by United States v. Owen, 50 M.J. 629 (A.F. Ct. Crim. App. 1998).

The findings of guilty of Charge II and its Specification are set aside and Charge II and its Specification are dismissed.  Further, the action of the convening authority, dated 18 October 2000, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.(

 


Judge CURRIE and Judge JOHNSON concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court 

( In light of our decision requiring a new review and action, we will reserve ruling on the remaining assignments of error raised by appellant.
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