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MEMORANDUM OPINION
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ZOLPER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of conspiracy to distribute Percocet
 and distributing Percocet on divers occasions in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, and forfeiture of $795.00 pay per month for seven months.  This case is before this court for review pursuant to Article 66, UCMJ.  
Appellant alleges the staff judge advocate (SJA) erred by failing to include the words “on divers occasions” in the Specification of Charge II in the SJA’s post-trial recommendation (SJAR).
  We agree and will modify the findings accordingly and reassess the sentence in our decretal paragraph.  

The Specification of Charge II alleged that appellant did, “on diverse [sic] occasions between on or about 1 September 2003 and 24 September 2003, wrongfully distribute 60 [P]ercocet tablets, a schedule II controlled substance.”  Consistent with appellant’s plea, the military judge amended the specification to reflect a wrongful distribution of “between 30 and 60 Percocet tablets containing Oxycodone,” and found appellant guilty of the specification as amended.  This information is contained in the SJAR and the addendum thereto.  However, the SJAR and addendum fail to state the distribution occurred on “divers occasions.”

Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345); see United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  As such, we will modify in our decretal paragraph the findings as to the Specification of Charge II and Charge II in order to affirm the single instance of distribution that is “correctly and unambiguously stated in the SJAR.”  Henderson, 56 M.J. at 913.

We have considered the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.  We affirm only so much of the findings of guilty of the Specification of Charge II as find that appellant did, at or near Fort Sam Houston, Texas, between on or about 1 September 2003 and 24 September 2003, wrongfully distribute between thirty and sixty Percocet tablets containing Oxycodone, a Schedule II controlled substance, in violation of Article 112a, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and forfeiture of $795.00 pay per month for six months.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).

Senior Judge SCHENCK and Judge WALBURN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Percocet® is the brand name for the pain reliever containing oxycodone and acetaminophen.  Oxycodone is in the narcotic analgesics drug class and is a Schedule II controlled substance.  See 21 CFR 1308.12(b)(1)(15); � HYPERLINK "http://www.deadiversion .usdoj.gov/schedules/listby_sched/sched2.htm" ��http://www. deadiversion.usdoj.gov/schedules/listby_sched/sched2.htm�; � HYPERLINK "http://www.drugs.com/percocet.html" ��http://www.drugs.com/ percocet.html�.


� Appellant also asserts the military judge erred in accepting appellant’s plea because he failed to elicit evidence that appellant distributed Percocet on divers occasions.  Although the military judge failed to include “divers occasions” when he read the elements of the Specification of Charge II, appellant described more than one distribution.  The stipulation of fact provides further details concerning these distributions.  See United States v. Sweet, 42 M.J. 183, 185-86 (C.A.A.F. 1995).   Nevertheless, we need not address this issue because of the relief we will grant.
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