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MEMORANDUM OPINION

-----------------------------------------
MAHER, Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  A panel of officers sentenced appellant to confinement for six months, forfeiture of $737.00 pay per month for six months, a reduction to Private E1, a bad-conduct discharge.  The convening authority approved only so much of the adjudged sentence as provides for confinement for sixty days, forfeiture of $737.00 pay per month for six months, reduction to Private E1, and a bad-conduct discharge.
The case is before us for review under Article 66, UCMJ.  Appellant raises five assignments of error, four of which merit discussion.  Appellant asserts that the convening authority erred by not specifying the reasons underlying his decision to deny appellant’s request to defer the sentence to forfeitures.  The government, citing United States v. Zimmer, 56 M.J 869, 874 (Army Ct. Crim. App. 2002), argues that even if the convening authority erred, the error is not meritorious because appellant has failed to show that he was materially prejudiced by the error.  Appellant further asserts that the convening authority erred by failing to act on a request for deferment of reduction in rank and that the staff judge advocate erred by misadvising the convening authority that he had no authority to defer a reduction in rank.  The government concedes these errors, but argues again that “appellant has failed to show prejudice to his substantial rights.”  Further, appellant asserts that his trial defense counsel was ineffective during the post-trial processing of appellant’s case.  
Regarding ineffective assistance of counsel, appellant asserts in a post-trial affidavit that after trial and while serving confinement, he and his defense counsel discussed submitting a post-trial request for discharge in lieu of court-martial.
  The clemency matters submitted made no mention of a request for discharge in lieu of court-martial and no such request was submitted.  However, in an email exchange with the chief of military justice, appellant’s defense counsel is specifically asked about the option of seeking an administrative discharge for appellant.
  In response to the query, counsel states, “My client gave me very specific instructions and they did not include a post-trial 10.”  
On appeal, appellant asserts that he was denied his right to effective assistance of counsel because defense counsel failed to discuss the email received from the government and defense counsel failed to submit a post-trial request for an administrative discharge.  Appellant was released from confinement the day after the first email was sent which may explain why there was no communication between appellant and his defense counsel.
  The government offers no evidence to contradict appellant’s affidavit, so we need not order a post-trial fact finding hearing.  See United States v. Ginn, 47 M.J. 236 (C.A.A.F. 1997).  Based on the uncontroverted facts, we find that trial defense counsel had an obligation to, at a minimum, discuss with appellant a request for an administrative discharge in lieu of court-martial.  See United States v. Titsworth, 13 M.J. 147, 148 (C.M.A 1982).  By returning this case for a new review and action, appellant has an opportunity:  (1) to have his request for deferment of forfeitures reconsidered, (2) to have his request for deferment of reduction in grade considered for the first time, (3) to submit a post-trial request for discharge in lieu of court-martial, and (4) to incorporate matters submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), in a revised clemency submission.  The convening authority will also have the opportunity to consider granting relief for lengthy post-trial appellate processing.  See United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006).
The action of the convening authority, dated 12 August 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new review and action by the same or a different convening authority in accordance with Article 60(c)-(e).
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Clerk of Court

� Army Reg. 635-200, Personnel Separations:  Active Duty Enlisted Administrative, para. 10-1 (6 June 2005).





� The email exchange and a memorandum from the chief of military justice are attached to appellant’s brief.  The memorandum states that the chief of military justice informed appellant’s defense counsel that the convening authority “would be willing to grant” post-trial clemency. 





� “The military accused has the right to the effective assistance of counsel during the pretrial, trial, and post-trial stages” of his court-martial.  United States v. Hicks, 47 M.J. 90, 92 (C.A.A.F. 1997) (citing United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994); United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994)).  
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