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MEMORANDUM OPINION

-----------------------------------------
SQUIRES, Judge:


In mixed pleas, appellant was convicted by a general court-martial composed of officer members of absence without leave (AWOL), disobeying a noncommissioned officer, and aggravated assault by intentionally inflicting grievous bodily harm, in violation of Articles 86, 91, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 928 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge and confinement for three years.


On appeal, Private E1 (PV1) Sidwell argues that the military judge erred by denying his motion for the production of witnesses and by denying a mistrial motion after a Criminal Investigation Command (CID) agent improperly informed the court members that appellant had invoked his right to remain silent.  He also contends, and we agree, that the evidence is factually insufficient to support his conviction for intentionally inflicting grievous bodily harm.


Appellant was not a model soldier.  While training with his company at the National Training Center, Fort Irwin, California, he refused the order of a noncommissioned officer (NCO) to report to his scheduled kitchen police duty on 1 May 1996.  He was returned to Fort Benning, Georgia, the next day under NCO escort.  Private Sidwell was restricted, for the most part, to the Charge of Quarters (CQ) area where he slept and was under guard by the CQ runners twenty-four hours a day.  

At about 0115 on 12 May, Sergeant (SGT) Jones entered the barracks and found Private First Class (PFC) Guinard lying face down on the tile floor near the CQ desk.  The appellant was missing.  Upon being aroused, PFC Guinard grabbed the back of his head and said he had a bump on the head and a headache.  At SGT Jones’ suggestion, they started for the hospital.  As soon as the two got to the barracks door, PFC Guinard noticed his car was missing.  Instead of proceeding for medical attention, SGT Jones and PFC Guinard waited at the company for the Military Police to arrive and take a report.  

When they finally arrived at the hospital emergency room, the examining doctor found a small bump on the back of the victim’s head, and diagnosed a concussion based solely on PFC Guinard’s claimed unconsciousness for fifteen minutes.  The victim was not disoriented and no bumps, bruises, or abrasions that could have resulted from a fall to a tile floor were found on PFC Guinard’s face.  He was given medication for the headache.  There were no follow-up consultations with medical personnel.


On 21 May, appellant turned himself in to authorities at Oakland Army Base, California.  When read his Article 31, UCMJ, rights, he invoked.  At some point while being processed by military law enforcement officials, PV1 Sidwell asked how much time he could get for auto theft.


Charges of larceny, robbery, aggravated assault, and AWOL were preferred against appellant on 22 May 1996.  On 18 July, both original and additional charges were referred to a general court-martial.  He was arraigned on 2 August 1996.  On 5 September, the second session of this court-martial was held.  That same day appellant took a commercial polygraph exam which reflected a probability of “NO DECEPTION INDICATED” on questions concerning PFC Guinard’s complicity in the alleged assault and auto theft.  On 10 September, defense counsel requested two witnesses--Mr. Rackloff of Norcross, Georgia, who conducted the polygraph exam and Mr. Webb, the chief of CID’s polygraph division at Fort Belvoir, Virginia.  The government denied the request.  On 11 September, the defense entered a formal motion to compel the government to produce these witnesses.  After litigation on 12 September, the day that was previously scheduled for the court to hear evidence, the military judge denied the motion.  He found the request to be “untimely” and that the defense had failed to show that either witness was “material and necessary.”


The government’s last witness on the merits was Mr. McGunagle, a former CID Agent, who was to testify about appellant’s spontaneous exclamation concerning jail time for auto theft.  Regrettably, the witness informed the members that PV1 Sidwell had invoked his right to remain silent.  The military judge immediately halted the trial and dismissed the members for the evening.  After hearing argument on defense counsel’s request for a mistrial, the military judge determined that the alternate remedy proposed by the trial defense counsel (and objected to by the trial counsel) would best serve the ends of justice.  Accordingly, he struck Mr. McGunagle’s brief testimony, prohibited him from testifying further, and instructed the court members to disregard anything McGungle had said, to include his remarks about the accused invoking his rights.


Appellant forfeited his chance to litigate the admissibility of his polygraph evidence at trial when he declined to testify.  United States v. Williams, 43 M.J. 348, 355 (1995), cert. denied, 516 U.S. 1119 (1996).  See also United States v. Gee, 39 M.J. 311 (C.M.A. 1994).  The trial judge erred by ruling the request for Mr. Rackloff was untimely.  See United States v. Brown, 28 M.J. 644 (A.C.M.R. 1989).  His finding, however, that the defense had failed to show the testimony of either polygraph witness to be relevant and necessary, under the facts presented during the abbreviated hearing on this motion, was on the mark.  We find that the military judge did not abuse his discretion in denying the defense requested polygraph witnesses.  See United States v. Ruth, 46 M.J. 1 (1997). 


Appellant’s argument that he was harmed by the introduction of evidence that he took advantage of his constitutional rights has no merit in light of the military judge’s remedy (which was fashioned by the defense counsel) and the findings of not guilty of both offenses involving the disappearance of PFC Guinard’s automobile.


Applying the standards for both factual and legal sufficiency found in Jackson v. Virginia, 443 U.S. 307 (1979) and United States v. Turner, 25 M.J. 324 (C.M.A. 1987), we are not convinced that the evidence factually supports a conviction for aggravated assault by intentionally inflicting grievous bodily harm.  Even if PFC Guinard suffered a concussion, the government did not prove that injuries satisfying the definition of “grievous bodily harm” were inflicted.


We do find beyond a reasonable doubt that the evidence supports the lesser included offense of assault with a means or force likely to produce grievous bodily harm.  The appellant hit PFC Guinard with a standard Army issue tent pole in a vulnerable part of the cranium.  Whether Guinard consented to this battery is irrelevant, for one cannot consent to an act that is likely to produce grievous bodily harm or death.  United States v. Outhier, 45 M.J. 326, 330.  See also R. PERKINS & R. BOYCE, CRIMINAL LAW 155 (3d ed. 1982).


We have considered the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Only so much of the Specification of Charge III as finds appellant committed an assault upon PFC Guinard by striking him with a wooden tent pole in a manner likely to cause grievous bodily harm is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge and confinement for two years.


Senior Judge GORDON and Judge JOHNSTON concur.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA
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