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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny, absence without leave (AWOL) (five specifications), use of marijuana, forgery, and failure to pay a just debt in violation of Articles 80, 86, 112a, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 912a, 923, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.

In this Article 66, UCMJ, appeal, appellant asserts in a single assignment of error that the dilatory post-trial processing of his case warrants relief.  See United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  Although we find no merit to this assignment of error,
 trial counsel’s appearance as a government witness warrants discussion.  

BACKGROUND


Appellant was arrested by the German polizei on 20 June 2002, after a complaint by appellant’s German girlfriend that appellant had assaulted her.  This arrest terminated appellant’s fourth AWOL, which began on 17 May 2002.  Appellant was returned to his unit on that same day.  Although under restriction, appellant again went AWOL on the evening of 20 June.  He was again arrested by the polizei on 23 June and returned to his unit.  Appellant was placed into pretrial confinement on 23 June.  Charges were not preferred, however, until 11 July.  An additional charge was preferred on 1 August.  Appellant waived his right to an Article 32, UCMJ, hearing on 19 August.  The original charges and the additional charge were referred to a general court-martial on 23 August.  Appellant was arraigned on 10 September and tried on 18 September 2002.


During appellant’s arraignment, trial defense counsel notified the court that he had filed a motion to dismiss the charges based upon a violation of Article 10, UCMJ.  On 18 September 2002, this motion was litigated.  Without defense objection or remonstrance from the court, Captain (CPT) Geoffrey DeWeese (trial counsel) testified in detail about the steps taken by the government to bring appellant to trial.  CPT Troy Stabenow was detailed as the assistant trial counsel and he examined CPT DeWeese and Major (MAJ) Charles Lozano, Chief of Military Justice, 1st Armored Division.  Thereafter, CPT Stabenow participated no further in the proceedings on the record.  In denying appellant’s motion, the military judge made findings of fact, some of which were solely based upon CPT DeWeese’s testimony.

DISCUSSION


In United States v. Austin, 46 C.M.R. 950 (A.C.M.R. 1972) (per curiam), this court was faced with a similar circumstance—that is, a trial counsel testifying as a witness on behalf of the government.  We stated, “[a]lthough appellate counsel raise no question before us, we believe it necessary to record our reprobation of trial counsel’s participation as advocate and witness in the same proceeding.”  Id. at 951; see also United States v. Stone, 13 U.S.C.M.A. 52, 56, 32 C.M.R. 52, 56 (1962) (condemning practice of counsel “unnecessarily appearing as a witness in court-martial proceedings”).  In appellant’s case, CPT DeWeese provided testimony that was uncontroverted; therefore, his credibility was not at issue.  His testimony, however, was neither “necessary”
 nor the result of an “unexpected exigency.”
  Austin, 46 C.M.R. at 951.  

The issue is not one of whether a trial counsel is competent to testify, as that matter is well-settled.  See, e.g., United States v. Birdman, 602 F.2d 547, 556 & n.34 (3d Cir. 1979) (stating that in federal courts, particularly, prosecutor is not prohibited pro se from testifying in criminal cases); cf. French v. Hall, 119 U.S. 152, 154 (1886) (stating that prosecuting or defending attorney in civil action may testify if requested by his client).  “‘While the impropriety of permitting a prosecuting attorney to testify has been pointed out in a number of cases, there seems to be no question but that he is a competent witness.  The fact that he is a prosecuting attorney does not make him incompetent as a witness.’”
  It is clear, however, that in appellant’s case neither counsel nor the military judge considered Rule of Professional Conduct 3.7, Lawyer as Witness, in which lawyers are admonished as follows:  “A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness . . . .”
  
After he testified, CPT DeWeese should have left prosecution of the remainder of the trial to the assistant trial counsel.  See Austin, 46 C.M.R. at 951 & n.3 (citing Cannons of Prof’l Ethics Canon 19); see also, e.g., Prantil, 764 F.2d at 553.  In this case, CPT DeWeese’s appearance as a government witness, however, was not so “egregious and prejudicial to a fair trial” that it undermined the confidence in the trial’s outcome.  Walker, 840 F.2d at 839 (citing Strickland v. Washington, 466 U.S. 668, 694 (1984)).  In this uncontested case, Captain DeWeese did not testify on a matter relevant to the ultimate question of appellant’s guilt or innocence to the charged offenses.  See Riddle v. Cockrell, 288 F.3d 713, 721 (5th Cir. 2002) (noting that whether prosecutor’s testimony directly addressed question of guilt or innocence is relevant to prejudice (citing Walker, 840 F.2d at 836)).  
DECISION


The findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In a footnote to his brief, appellant asks that he be granted confinement credit awarded by the military judge.  At trial, the military judge awarded appellant a total of eighty-nine days of confinement credit—eighty-seven days in accordance with United States v. Allen, 17 M.J. 126 (C.M.A. 1984), and two additional days for violation of Article 13, UCMJ.  Although the convening authority’s initial action failed to grant appellant any confinement credit, appellant was in fact credited with eighty-nine days at the confinement facility. 


� In addition to CPT DeWeese’s and MAJ Lozano’s testimony, the company commander testified on behalf of the government.  Much of CPT DeWeese’s testimony was cumulative with these two other government witnesses.  Additionally, most of the information provided by CPT DeWeese’s testimony could have been provided through documentation readily available to the government.  





� Although trial defense counsel informed the court on 10 September 2002 that he would raise a motion to dismiss based upon a violation of Article 10, UCMJ, CPT DeWeese was notified as early as 27 July 2002.





� Austin, 46 C.M.R. at 951-52 (citation omitted).  Although appellant’s case was a bench trial and the matters to which trial counsel testified did not affect appellant’s guilt, counsel are cautioned as follows:


	


The advocate-witness rule prohibits an attorney from appearing as both a witness and an advocate in the same litigation.  This venerable rule is a necessary corollary to the more fundamental tenet of our adversarial system that juries are to ground their decision on the facts of a case and not on the integrity or credibility of the advocates.  





United States v. Prantil, 764 F.2d 548, 552-53 (9th Cir. 1985); see also Walker v. Davis, 840 F.2d 834, 839 (11th Cir. 1988) (reversing conviction where testimony of prosecutor as state’s witness was “so egregious and prejudicial to a fair trial [that it] undermine[d] the confidence in the outcome”); United States v. Torres, 503 F.2d 1120, 1126 (2d Cir. 1974) (reversing conviction where inter alia the prosecutor testified as an impeachment witness and his testimony was misstated in argument).





� Army Reg. 27-26, Legal Services:  Rules of Professional Conduct for Lawyers     R. 3.7 (1 May 1992).  Although there are three exceptions to this rule, none are applicable here.  See id.  This rule is the same as Rule 3.7 of the American Bar Association’s Model Rules of Professional Conduct.
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