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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to distribute cocaine, wrongful use of cocaine on divers occasions, and solicitation to use cocaine (two specifications), in violation of Articles 81, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1, but suspended confinement in excess of nine months for nine months.  This case is before the court for review pursuant to Article 66, UCMJ.  
Appellant personally asserts under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that his trial defense counsel was ineffective for failing to request that the convening authority defer and waive automatic forfeitures.  See UCMJ arts. 57 and 58b; Rule for Courts-Martial [hereinafter R.C.M.] 1101(c)(2).  Appellant also describes his difficult financial situation.  He further contends that he discussed requesting forfeiture relief with his trial defense counsel three times, including submission of a request for forfeiture relief as part of his clemency matters.  See R.C.M. 1105.  In a post-trial affidavit, trial defense counsel asserts that at no time did appellant inform him of appellant’s financial situation or express a desire to request forfeiture relief.  No request for forfeiture relief is in the record of trial. 
Appellate government counsel suggest that a new staff judge advocate’s post-trial recommendation (SJAR) and convening authority’s initial action are warranted, instead of a post-trial hearing under United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  See United States v. Singleton, 60 M.J. 409 (C.A.A.F. 2005); United States v. Fagan, 59 M.J. 238 (C.A.A.F. 2004).  Therefore, to ensure basic due process and in an abundance of caution, we will exercise our considerable discretion and require a new SJAR and action.  See UCMJ art. 66.

The action of the convening authority, dated 17 March 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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