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MEMORANDUM OPINION

-----------------------------------------

Per Curiam:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general order, making a false official statement, rape, and adultery, in violation of Articles 92, 107, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 920, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for eight years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for four years, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66(c), UCMJ.
In a single assignment of error, appellate defense counsel assert trial defense counsel provided appellant with post-trial ineffective assistance of counsel because he “failed to contact appellant regarding matters that appellant wanted submitted with his clemency petition.”  Specifically, appellant claims he spoke with his trial defense counsel, Major (MAJ) Kincaid, “on 12 November 2004 while he was incarcerated at the Mannheim Confinement Facility.”  At that time, MAJ Kincaid requested that appellant provide him with any clemency documents appellant wanted the convening authority to consider prior to taking action on his case.  Appellant claims he “attempted to contact [MAJ] Kincaid between 20 November and 1 December 2004,” but was unable to get in touch with him during that period.  At some point during November 2004, appellant was transferred from the confinement facility at Arifjan, Kuwait, to the facility located in Mannheim, Germany, while MAJ Kincaid continued to perform duties in Iraq and Kuwait.  
According to appellant, he eventually sent MAJ Kincaid a personal clemency letter.  Major Kincaid asserts he never received any clemency documents from appellant or appellant’s family members.  However, MAJ Kincaid submitted a two-page clemency request with only one enclosure, a letter from Specialist Derek A. Mitchell on appellant’s behalf.  Based on these allegations (supported by appellant’s sworn statement), appellant claims he was “never given the opportunity to submit [additional matters] to the convening authority,” consisting of appellant’s personal clemency letter, and letters from his mother and wife, which appellant has filed with the court as part of his pleadings.

Appellate government counsel “[do] not oppose this Honorable Court returning the case for a new [staff judge advocate post-trial recommendation (SJAR)] and action, and providing appellant with the opportunity to submit a new clemency petition.”  We will adopt the government’s suggestion that a new SJAR and opportunity to submit additional clemency matters is the appropriate remedy in light of appellant’s request for relief and the underlying facts of this case.

The convening authority’s initial action, dated 14 January 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new Rule for Courts-Martial 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� As we are returning this case for a new SJAR and action, the convening authority now has the opportunity to address appellant’s personal assertions of error submitted to the court pursuant to United States v. Grostefon, 12 M.J. 431 ( C.M.A. 1982).  “We have not considered the other errors raised by the appellant because we do not  . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).
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