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TRANT, Judge:


Appellant was convicted, pursuant to his pleas, of attempted escape from custody, attempted disobedience of a lawful command, false official statement, and assault with a dangerous weapon in violation of Articles 80, 107 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907 and 928 [hereinafter UCMJ].  A general court-martial composed of officer and enlisted members sentenced appellant to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances and reduction to Private E1.  The convening authority approved the sentence and credited appellant with 343 days of pre-trial confinement credit towards his sentence to confinement.


This case is before the court for automatic review under Article 66, UCMJ.  Appellant alleges the following assignment of error:

WHETHER THE STAFF JUDGE ADVOCATE WAS DISQUALIFIED FROM MAKING RECOMMENDATIONS TO THE CONVENING AUTHORITY BECAUSE HE BECAME A WITNESS CONCERNING HIS OWN ACTIONS IN THE COURT-MARTIAL PROCESS, AND IF SO DISQUALIFIED, WHETHER THE DEPUTY STAFF JUDGE ADVOCATE, ACTING AS THE STAFF JUDGE ADVOCATE, WAS ALSO DISQUALIFIED FROM MAKING SUCH RECOMMENDATIONS.


We find that the staff judge advocate and therefore the deputy staff judge advocate were not disqualified from making post-trial recommendations and that appellant waived this issue by failing to object in a timely manner.

FACTS


The rancorous dissolution of appellant’s marriage was the catalyst of all of his misconduct.  On 26 August 1996, Mrs. Beckley informed appellant of her desire for a divorce.  Although appellant suspected his spouse of having an affair, he pleaded with her to stay with him, but she refused.  Pursuant to Mrs. Beckley’s request, appellant’s first sergeant ordered appellant to move out of his quarters and reside with another noncommissioned officer in his unit until further notice.

The following evening, 28 August 1996, appellant returned to his quarters to check up on his wife.  During this time period, a fire of suspicious origin caused substantial damage to the quarters.  Both appellant and Mrs. Beckley were questioned as suspects by a Criminal Investigation Command agent.  Mrs. Beckley claimed to have been in a hotel room with a male friend at the time of the fire.  Initially, appellant falsely claimed not to have been at the quarters at all on the evening of the fire.  He later admitted that he had been there, but denied causing the fire.  This change of story caused appellant to become the prime suspect for the arson.

On 29 August 1996, appellant was ordered by his company commander not to contact Mrs. Beckley.  On the early morning of 30 August 1996, appellant attempted to see his wife, but she refused to come to the door and instead called the military police (MP).  Appellant was apprehended and transported to the MP station.  While there, appellant attempted to escape and in a struggle with an MP, appellant managed to unholster the MP’s pistol, causing a round to be chambered.  Other MPs assisted in subduing appellant and placing him in the detention cell.


In November 1996, Mrs. Beckley retained the law firm of Lucas and Martin to represent her in the divorce proceedings.  Mrs. Beckley spoke to Ms. Herron, one of Mr. Lucas’ associates, who accepted Mrs. Beckley’s $300.00 retainer and filed a divorce petition on her behalf.  Mrs. Beckley discussed the state of her marriage and the fire with Ms. Herron.  At that time, appellant was represented by Mr. Hart, a civilian attorney, and a detailed military trial defense attorney.  In January 1997, appellant discharged Mr. Hart and retained Mr. Lucas, a partner in the Lucas law firm, who accepted the case and consulted with appellant.  When Mr. Lucas’ secretary noted the connection between the two Beckley clients, she informed Mr. Lucas and Ms. Herron.  Recognizing the potential conflict, Mr. Lucas and Ms. Herron did not discuss the particulars of either case with the other.  Mrs. Beckley was informed that the Lucas firm could no longer represent her and the part of her retainer that had not been expended on the divorce petition preparation and service was returned.  Mrs. Beckley refused entreaties by the Lucas firm to waive the conflict or consent to the Lucas firm representing appellant.


Based on the obvious conflict between Mrs. Beckley’s interests and those of appellant, the trial counsel moved to have Mr. Lucas withdraw from representing appellant.  Mr. Lucas opposed the motion because he believed that since he was not privy to anything discussed between Mrs. Beckley and Ms. Herron and his firm had terminated the representation of Mrs. Beckley, no conflict existed.  After Mrs. Beckley and Ms. Herron testified on the motion, the military judge found that there was “a conflict of interest in this case, or at the very least, a serious possibility of a conflict of interest.”  Nevertheless, the military judge allowed appellant to waive the conflict and continue being represented by Mr. Lucas.


When the Staff Judge Advocate, Colonel Holland, was informed of the situation, he became concerned that Mrs. Beckley’s representation had been improperly terminated and that Mr. Lucas’ continued representation of appellant was an ethical violation which he was obligated to report to the appropriate ethical authorities.  Concerned that neither the defense counsel nor appellant fully appreciated the scope of the ethical dilemma, Colonel Holland sent Major Meredith, the Chief of Criminal Justice, to so inform them.  Colonel Holland testified that his mission to Major Meredith was:

to go tell Mr. Lucas and to have him inform his client of the ethical dilemma that he was in; one, being no matter what he did concerning this case, whether he stayed on or not, based upon my expected reading of the transcript, if that proved to be true or if it proved to corroborate what my counsel were telling me, then I have an ethical obligation to report him concerning the wrongful termination of Mrs. Beckley’s representation by his law firm.  And if he continued to represent Sergeant Beckley, the judge had already found there to be a conflict of interest, in order for him to be cleared ethically, he needed the consent of Mrs. Beckley to proceed.  He had not obtained that consent and therefore, I would have to report him also for that violation.

The staff judge advocate based his concern on Army Regulation 27-26 (Rules of Professional Conduct for Lawyers)(1 May 1992), Rules 1.7
, 1.9
 and 1.16
.  Mrs. Beckley’s interests were directly and materially adverse to those of appellant, especially concerning the issue of who was responsible for the fire in their quarters.  Colonel Holland believed that the failure of Mr. Lucas to obtain the consent of Mrs. Beckley precluded Mr. Lucas from representing appellant, regardless of appellant’s waiver of the conflict.  This client conflict clearly required the consent of both clients, not just one.


Major Meredith informed Mr. Lucas of Colonel Holland’s concerns and intent to report any ethical violation to appropriate authorities.  Mr. Lucas’ initial reaction was to brush aside Major Meredith’s avowal and state that he didn’t care what “they” (Colonel Holland and Major Meredith) intended to do.  Later however, Mr. Lucas testified that he felt “threatened” by the intended ethical complaint, although he didn’t mention it to the military judge until approximately one month later when he sought to withdraw from the case.  At the withdrawal motion, Mr. Lucas testified that he now believed he had a conflict of interest that mandated his withdrawal.  Mr. Lucas stated several times that he was withdrawing because of the conflict and not because of any “threat” to file a grievance against him.
  After obtaining the agreement of appellant, the military judge allowed Mr. Lucas to withdraw from representing appellant.


At trial, appellant was represented by a military trial defense attorney and a different civilian attorney.  The charges concerning the arson and damage to the government quarters were dismissed and appellant plead guilty to the remaining charges.


The deputy staff judge advocate, in his capacity as the acting staff judge advocate, prepared and signed the Rule for Courts-Martial (R.C.M.) 1106 post-trial recommendation.  There was no discussion of the conflict of interest issue or the staff judge advocate’s testimony.  Subsequent to service of the post-trial recommendation on the defense counsel, the staff judge advocate approved a defense request for additional time to submit R.C.M. 1105 post-trial matters.

In a lengthy R.C.M. 1105 submission, the military trial defense counsel attacked the dismissed arson and damage to government quarters charges, and Mrs. Beckley’s credibility, character and motivation in bringing such charges, but conceded appellant’s guilt to the charges to which he plead guilty.  The defense counsel did not mention the conflict of interest issue nor did he object to the deputy staff judge advocate’s eligibility to prepare and sign the R.C.M. 1106 post-trial recommendation.  In an addendum to the R.C.M. 1106 post-trial recommendation, the staff judge advocate disagreed with the defense counsel’s allegations of legal error and adhered to the original recommendation.  The issue of whether the staff judge advocate (and by extension the deputy staff judge advocate) was disqualified to render a post-trial recommendation to the convening authority was raised for the first time on appeal.

DISCUSSION


Before acting on the findings and sentence of a general court-martial, the convening authority shall refer the record of trial to his or her staff judge advocate or legal officer, who is required to submit a concise, written post-trial recommendation.  UCMJ art. 60(d); R.C.M. 1106(a) & (d)(2).  The purpose of the recommendation “is to assist the convening authority to decide what action to take on the sentence in the exercise of command prerogative.”  R.C.M. 1106(d)(1).  The required contents of the recommendation include: the findings and adjudged sentence; any clemency recommendation made by the sentencing authority; a summary of the accused’s service record; the nature and duration of any pretrial restraint; the impact, if any, of any pretrial agreement; and, a specific recommendation as to the action to be taken on the sentence.  R.C.M. 1106(d)(3).  The staff judge advocate need only respond to allegations of legal error if they are raised in the defense’s R.C.M. 1105 matters.  R.C.M. 1106(d)(4).  A failure by the defense counsel to object in a timely manner to any matter in the post-trial recommendation waives any later claim of error as to such matter in the absence of plain error.  UCMJ art. 60(d); R.C.M. 1106(f)(6).


Any person who has acted as the military judge, court member, counsel or investigating officer in a case is disqualified from making the post-trial recommendation in the same case.  UCMJ art. 6(c); R.C.M. 1106(b).  The Discussion accompanying R.C.M. 1106(b) lists, inter alia, as additional bases for disqualification that the staff judge advocate “testified as to a contested matter (unless the testimony is clearly uncontroverted) [or] has other than an official interest in the same case.”  If the staff judge advocate is disqualified, a temporary successor (e.g., deputy staff judge advocate serving as acting staff judge advocate) is similarly disqualified.  United States v. Gray, 14 M.J. 816, 818 (A.C.M.R. 1982); United States v. Hurd, 49 C.M.R. 671, 672 (A.C.M.R. 1974).


Testifying as a witness in a court-martial may disqualify that person from later acting as the staff judge advocate in the same case because “a person who testifies in a case and later has to assess his own testimony is not likely to give it less than absolute credibility and the fullest possible effect.”  United States v. Choice, 49 C.M.R. 663, 665 (C.M.A. 1975).  Nevertheless, because testifying as a witness is not a statutory disqualification, “any presumption that a witness cannot later render an impartial evaluation of the case is rebuttable.”  United States v. Choice, 49 C.M.R. at 665.  “[T]he test to be applied [is] ‘objective reasonableness,’ that is, ‘if from his testimony, it appears that he has a personal connection with the case, he may not act as the [staff judge advocate].  On the other hand, if his testimony is of an official or disinterested nature only, he may properly [act as the staff judge advocate].’”  United States v. Choice, 49 C.M.R. at 665 (citing United States v. McClenney, 18 C.M.R. 131, 137 (N.B.R. 1955); United States v. Wansley, 46 M.J. 335, 337 (1997).  The disqualification depends on whether the staff judge advocate “is put in the position of weighing his testimony against or in light of other evidence which conflicts with or modifies his own.”  United States v. Choice, 49 C.M.R. at 665; United States v. Reynolds, 36 M.J. 1128, 1133 (A.C.M.R. 1993).


The trial testimony of the staff judge advocate in the instant case was limited to his professional obligation as a supervising attorney to report suspected ethical violations to appropriate authorities.  A conflict of interest was patently obvious, if only belatedly recognized by the civilian counsel.  The staff judge advocate, in an exercise of professional courtesy, was simply ensuring that the counsel understood the full extent of the ethical dilemma and the need to resolve it in a timely manner and thus avoid an ethical complaint.  Indeed, once the civilian counsel realized the impropriety of his continued representation of appellant, he wisely withdrew and obviated the necessity for filing an ethical complaint.

We find that the staff judge advocate’s testimony was solely of an official and disinterested nature, that he had no personal interest in the case, and further, that his testimony was uncontroverted.  In the post-trial recommendation and addendum, there was no comment on the staff judge advocate’s testimony nor on the conflict of interest and none was required.  The staff judge advocate was not put in a position of weighing his testimony against or in light of other evidence.  We further find that it was objectively reasonable for the staff judge advocate to render the post-trial recommendation and that such recommendation was impartial.  As the staff judge advocate was not disqualified, neither was the deputy staff judge advocate.


Additionally, we hold that the failure by the defense counsel to raise the issue of disqualification of the staff judge advocate in his R.C.M. 1105 response to the R.C.M. 1106 post-trial recommendation waived consideration of this issue.  See United States v. Felix, 36 M.J. 903, 911 (A.F.C.M.R. 1993).  The defense counsel was fully aware of the staff judge advocate’s participation as a witness in this trial and had adequate opportunity to raise any disqualification issue in a timely manner.

Although appellant has failed to preserve the issue for appeal, we will review the issue to determine if it amounts to plain error.  R.C.M. 1106(f)(6).  To succeed under a plain error analysis, “appellant has the burden of establishing that there was plain or obvious error that ‘materially prejudiced’ his ‘substantial rights’.”  United States v. Reist, 50 M.J. 108, 110 (1999)(citing UCMJ art. 59(a)); see also United States v. Powell, 49 M.J. 460 (1998).  As noted by Judge Cox in United States v. Fisher, 21 M.J. 327, 328-29 (C.M.A. 1986):  

In order to constitute plain error, the error must not only be both obvious and substantial, it must also have ‘had an unfair prejudicial impact on the jury’s deliberations.’  The plain error doctrine is invoked to rectify those errors that ‘seriously affect the fairness, integrity or public reputation of judicial proceedings.’  As a consequence, it ‘is to be used sparingly, solely in those circumstances in which a miscarriage of justice would otherwise result.’ [citations omitted].

As previously discussed, we have found that there was no error, plain or otherwise.  We further find that the participation of the staff judge advocate as a witness in this trial would not cause any disinterested observer to doubt the fairness of the post-trial proceedings, thus there is no prejudice.  See United States v. Johnson-Saunders, 48 M.J. 74 (1998); see generally United States v. Cornwell, 49 M.J. 491, 493 (1998); United States v. Chatman, 46 M.J. 321, 323 (1997).  Accordingly, appellant is not entitled to any relief.


The findings of guilty and the sentence are affirmed.


Chief Judge MARCHAND and Senior Judge SQUIRES concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Rule 1.7. Conflict of Interest: General Rule.





(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless:





  	(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and





 	(2) each client consents after consultation.





� Rule 1.9. Conflict of Interest: Former Client.





  	(a) A lawyer who has formerly represented a client in a matter shall not thereafter:





  	(1) represent another person in the same or a substantially related matter in which the person’s interests are materially adverse to the interests of the client unless the former client consents after consultation.





� Rule 1.16. Declining or Terminating Representation.





  	(a) [except when ordered to do so by a tribunal or other competent authority], a lawyer shall not represent a client or, where representation has commenced, shall seek to withdraw from the representation of a client if:





  	(1) the representation will result in violation of these Rules of Professional Conduct or other law or regulation.


� Mr. Lucas did obfuscate his reasons by insinuating that the government wanted him off the case because he had uncovered a prosecution failure to disclose “clearly exculpatory” evidence.  When pressed by the military judge, Mr. Lucas sought to drop this issue, but the military judge inquired further, reviewed the purported “clearly exculpatory” evidence and found it to be neither “clearly exculpatory” nor even “exculpatory.”  The military judge found this basis to be utterly without merit.
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