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MEMORANDUM OPINION
-----------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to possess marijuana with intent to distribute, distribution of marijuana, and possession of marijuana with intent to distribute, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a, [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before us for review under Article 66, UCMJ.  
Appellant alleges he suffered prejudicial error because his defense counsel did not adequately assist him in preparing or personally submitting clemency matters to the convening authority prior to initial action.  We agree and order a new recommendation and action to ensure a meaningful opportunity for sentence relief.  We do so without deciding whether trial defense counsel was ineffective.  See generally United States v. Spurlin, 33 M.J. 443 (C.M.A. 1991); United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).  
BACKGROUND

Following appellant’s trial on 16 July 2007, appellant’s trial defense counsel, Captain (CPT) NS, deployed to Iraq.  A post-trial clerk for the Office of the Staff Judge Advocate at Fort Riley, Kansas, served Captain NS on 4 December 2007 by email with the Staff Judge Advocate’s Recommendation (SJAR) and other record materials in accordance with Rule for Court Martial [hereinafter R.C.M.] 1103(b) and 1106(f)(1).  Captain NS acknowledged receipt by email on 8 December 2007 and requested that the clerk accept appellant’s post-trial submissions directly from appellant rather than route them through CPT NS in Iraq.  Captain NS then requested a delay to submit matters until 31 December 2007.  Captain NS prepared a two-page clemency memorandum dated 8 December 2007 for submission to the convening authority pursuant to R.C.M. 1105 and 1106.  This is the only post-trial defense submission contained in the record.  
On 4 January 2008, the post-trial clerk notified CPT NS by email that she had not received any submission from appellant.  Captain NS responded by email on 6 January 2008, stating:  “Thank you for your patience, but PFC Company was fully aware of the [31 December 2007] deadline for submissions.  Please proceed with the normal post-trial process.”  

Appellate defense counsel’s assertion that CPT NS failed to properly assist appellant in submitting matters to the convening authority is supported by an affidavit from appellant.  Government defense counsel responded by denying the asserted facts from appellant and provided an affidavit from CPT NS contradicting appellant’s affidavit.   

LAW and DISCUSSION
Our superior court has often noted an accused’s best chance for clemency rests with the convening authority.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  Consequently, a convening authority’s review of an accused’s clemency matters “is uniquely critical to an accused.”  United States v. Hamilton, 47 M.J. 32, 35 (C.A.A.F. 1997).  If the convening authority “has not seen a convicted member’s clemency submission, it is well established that he has not been afforded his best hope for sentence relief.  See Spurlin, 33 M.J.at 445 (quotations and citations omitted); see also Sosebee, 35 M.J. at 894.
It is well settled that an accused convicted by court-martial must receive adequate and appropriate representation throughout the entire appellate process, including post-trial clemency submissions.  See Garner, 34 M.J. at 577 (citations omitted).  We recognize “it is the responsibility of the counsel, not the client, to determine and gather appropriate materials for [post-trial] submissions.  United States v. Harris, 30 M.J. 580, 582 (A.C.M.R. 1990).  However, ultimately, the final decision to submit matters lies with the accused.  See United States v. Lewis, 42 M.J. 1, 4 (C.A.A.F. 1995).  Just as counsel must inform his client on what is being done on his behalf during pretrial and trial stages, “so too should counsel engage in informative discussions with the client during the post-trial stage.”  Hicks, 47 MJ at 93.  Regardless of circumstance, defense counsel are obligated to seek to act in the client’s best interests.  United States v. Dorman, 58 M.J. 295, 297 (C.A.A.F. 2003).  
In this case, having considered both appellant’s and defense counsel’s affidavits, we note two fundamental shortcomings.  First, according to defense counsel, he arranged for appellant to submit matters directly to the convening authority without reviewing them and advising appellant on his submissions.  Defense counsel has the responsibility to review and “to make evaluative judgment on what items to submit to the convening authority and so advise his client.”  United States v. Gilley, 56 M.J. 113, 124 (C.A.A.F. 2001) (citation and quotation marks omitted).  
Second, when defense counsel became aware his client had not yet submitted matters, the reasonable response would be to attempt again to contact his client and verify the client’s intentions.  United States v. Carmack, 37 M.J. 765, 768 (A.C.M.R. 1993).  Decidedly, it was not appropriate for defense counsel to recommend proceeding with the post-trial process without his client’s anticipated personal submission.  By doing so, defense counsel only invited the present allegation of ineffective assistance and prompted this litigation and remand from this court.  See Sosabee, 35 M.J. at 894.  
Without resolving the veracity of the matters in conflict in the respective affidavits, it is clear appellant was not sufficiently involved in the submission of his post-trial clemency matters.  “[F]undemental fairness requires that the appellant be given a reasonable opportunity to present his personal clemency petition and letters to the convening authority.”  Carmack, 37 M.J. at 768.  Based upon appellant’s affidavit and the existing record of trial, we are not confident appellant was “afforded a full opportunity to present matters to the convening authority prior to action on the case.”  United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  We, therefore, deem it appropriate under the circumstances to return the case for a new review and action.  
We take this opportunity to emphasize the obligation of defense counsel to carefully review all matters submitted to the convening authority, including an accused’s own submissions.  See generally Article 60, UCMJ; Gilley, 56 M.J. at 124 (citation and quotation marks omitted) (“Counsel has the responsibility to make an evaluative judgment on what [clemency] items to submit to the convening authority, and to so advise his client.”).
  Defense counsel must act as more than simply “a robot or a clearing house” during the post-trial phase of a court-martial; more vigorous consultation with appellant in this case would have resolved the issue now before us.  United States v. Hicks, 47 M.J. 90, 93 (C.A.A.F. 1997).    
CONCLUSION

The convening authority’s initial action, dated 9 January 2008, is set aside.  The record of trial is returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
  This remedy will afford appellant the requested opportunity to submit clemency matters to the convening authority.

FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� We are conscious of the limitations and hardships associated with deployment overseas; however, such assignments do not diminsh counsel’s continuing duty to zealously represent an accused.  See United States v. Travis, 66 M.J. 301, 304 (C.A.A.F. 2008); United States v. Garner, 36 M.J. 1160 (A.C.M.R. 1993); United States v. Hawkins, 34 M.J. 991 (A.C.M.R. 1992).





� In light of our decision, it is not necessary for us to decide the remaining assignments of error at this time.  See United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)) (“We have not considered the other [matters] raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”).
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