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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted the appellant on his guilty pleas of absence without leave (three specifications), larceny (seven specifications), forgery (six specifications), unlawful entry, false swearing, and wrongfully possessing the identification card of another with the intent to defraud (two specifications), in violation of Articles 86, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, 923, and 934 (1988)[hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority approved only twelve months of the confinement and the remainder of the adjudged sentence.


The appellant submitted the case to us on its merits under Article 66, UCMJ.  We have considered the record of trial and, although not raised as an assignment of error, conclude the military judge failed to conduct an adequate inquiry into one aspect of the appellant’s guilty plea.


During the plea inquiry to ensure that the appellant was in fact guilty of larceny of thirty compact discs (CDs) and a carrying case, the appellant said he had heard rumors that Private B had stolen his CDs and carrying case.  The appellant explained that he went into Private B’s room with the intent to retrieve his own property.  Although the appellant admitted to the military judge that the CDs and case he took were not his, he stated that “our CD cases resembled each other.”  The military judge did not question the appellant further on whether he knew at the time of the taking that the CDs and case were not his, or whether, once he realized that the property was not his, he formed the criminal intent required to support his plea of guilty to larceny.  Furthermore, without explaining the potential defense of claim of right,( the military judge simply obtained the appellant’s acquiescence to the conclusion that he “had no real claim of right to [the] property.”  We conclude that this deficient inquiry raises a substantial basis in law and fact to question the guilty plea.  United States v. Prater, 32 M.J. 433 (C.M.A. 1991).  In the interest of judicial economy, we will set aside the finding of guilty.  


We have considered the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that they do not merit relief.


The finding of guilty of Specification 1 of Charge III is set aside and Specification 1 of Charge III is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

( See United States v. Gunter, 42 M.J. 292 (1995) and United States v. Petrie, 1 M.J. 332 (C.M.A. 1976).
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