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MEMORANDUM OPINION
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STOCKEL, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (four specifications), disorderly conduct, and incapacitation for duty, in violation of Articles 86 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of $250.00 pay per month for six months, and reduction to Private E1.

The case is before this court for review pursuant to Article 66, UCMJ.  Appellate defense counsel submitted the case on its merits, but appellant, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), renewed his claim that the military judge erred when he failed to grant appellant’s request for relief in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 305(k),
 for the onerous conditions of confinement imposed on appellant during his four-day stay in a detention cell.  We agree that the military judge erred and grant relief in our decretal paragraph. 

BACKGROUND


Appellant went AWOL from his unit from 16-19 March 2001.  (Specification 1 of Charge I).  After his return he went on a drinking binge, which rendered him incapacitated for duty.  Appellant was then admitted to Landstuhl Medical Center because he expressed thoughts of harming himself or others.  After approximately ten days in Landstuhl, appellant was transferred to Walter Reed Army Medical Center for further evaluation.  Approximately three weeks later, appellant was returned to his unit with a recommendation that he be separated immediately from military service.  Appellant subsequently went AWOL on three separate occasions and engaged in an incident of disorderly conduct.  When appellant returned from his fourth AWOL on 24 August 2001, he was placed in the local military police detention cell over a long weekend (Friday through Monday).  He was given nine meals-ready-to-eat.  He was not permitted to shower, shave, or change his clothes while confined.  


On 25 August 2001, appellant appeared unshaven, unwashed, and dressed in a partial uniform before the military magistrate, who reviewed the adequacy of probable cause to continue appellant’s pretrial confinement.  On Monday, 27 August 2001, appellant awoke with no food, although he was eventually given food purchased from Burger King.  Later that day, appellant’s company commander reviewed the circumstances concerning appellant’s continued pretrial confinement.  


At trial, appellant requested relief, based in part on Article 13, UCMJ.  The military judge denied appellant’s request, finding that these conditions were not “unusually harsh or onerous.”  

DISCUSSION

Whether appellant is entitled to credit for illegal pretrial punishment is a mixed question of fact and law.  United States v. Mosby, 56 M.J. 309, 310 (C.A.A.F. 2002).  “We will not overturn a military judge’s findings of fact, including a finding of no intent to punish, unless they are clearly erroneous.”  United States v. Smith, 53 M.J. 168, 170 (C.A.A.F. 2000).  We will review de novo the ultimate question of whether an appellant is entitled to credit for a violation of Article 13, UCMJ.  Mosby, 56 M.J. at 310.


Article 13, UCMJ, provides:

No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances required to insure his presence [at trial].

Thus, Article 13, UCMJ, prohibits:  “(1) the intentional imposition of punishment on an accused before his or her guilt is established at trial, i.e., illegal pretrial punishment, and (2) arrest or pretrial confinement conditions that are more rigorous than necessary to ensure [an] accused’s presence at trial, i.e., illegal pretrial confinement.”  Inong, 58 M.J. at 463 (citing United States v. Fricke, 53 M.J. 149, 154 (C.A.A.F. 2000)).  If appellant can establish that either existed, he is entitled to sentence credit relief.  Inong, 58 M.J. at 463; see Mosby, 56 M.J. at 310.  In determining whether a specific restriction falls within proscribed “punishment” or within permissible restraint, “[a] court must decide whether the [restraint] is imposed for the purpose of punishment or whether it is but an incident of some other legitimate governmental purpose.”  Bell v. Wolfish, 441 U.S. 520, 538 (1979).  “[T]he reasonableness of the conduct designed to secure the nonpunitive government objective must also be considered.”  United States v. Cruz, 25 M.J. 326, 331 n.4 (C.M.A. 1987).  Thus, if a particular condition or restriction of pretrial detention is reasonably related to a legitimate governmental objective, it does not, without more, amount to “punishment.”  Conversely, if a restriction or condition is not reasonably related to a legitimate goal (that is, it is arbitrary or purposeless), then a court permissibly may infer that the purpose of the governmental action is punishment.  Fricke, 53 M.J. at 155.  Applying this standard to appellant’s pretrial confinement in the detention cell, we can ascertain no legitimate governmental objective in keeping appellant in a military police detention cell and denying appellant the ability to shower, shave, and change his clothes for a four-day period.
 

We have reviewed the other matters personally raised by appellant under Grostefon, 12 M.J. 431, and find them to be without merit.

DECISION


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, and forfeiture of $250.00 pay per month for five months.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  UCMJ art. 58b(c) and 75(a).  

Judge CLEVENGER concurs. 

CHAPMAN, Senior Judge, dissenting:


I respectfully disagree with the majority’s conclusion that appellant is entitled to additional sentence credit for a violation of Article 13, Uniform Code of Military Justice [hereinafter UCMJ].  I would hold that the military judge’s findings are not clearly erroneous and that the governmental actions taken against appellant, while awaiting disciplinary action, do not evidence an intent to punish or stigmatize appellant.  See United States v. Mosby, 56 M.J. 309, 310-11 (C.A.A.F. 2002); United States v. Smith, 53 M.J. 168, 172-73 (C.A.A.F. 2000).


Incarcerating appellant (who was absent without leave four times and who had committed other misconduct) in a detention cell over a four-day weekend until he could be transferred to a confinement facility was not inappropriate.  Although appellant was not given the opportunity to shave or shower during that period, the conditions were not unduly harsh.  Appellant was not deprived of food or drink.  He was in no physical danger; nor was he denied any necessary medical care.  I agree with the military judge’s conclusions that “[t]he conditions imposed upon [appellant] were reasonable attempts to maintain accountability and prevent further misconduct and taken in direct response to his escalating absences.”  Thus they serve a legitimate governmental purpose.


Applying a de novo review, I find the actions taken in this case do not demonstrate an intent to punish under Article 13, UCMJ.


Accordingly, I would affirm the findings and sentence.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� At trial, appellant first raised this issue pursuant to a motion for “Sentence Credit for Pretrial Confinement and Article 13 Punishment.”  (See Appellate Exhibit II).  In his motion at trial, appellant requested relief under both R.C.M. 305(k) and Article 13, UCMJ.  Now appellant only raises R.C.M. 305(k) issues.  Based upon our review of the record before us, appellant’s assertion that the military judge erred in denying him sentence credit under the provisions of R.C.M. 305(k) is without merit.   Since appellant also raised a violation under Article 13, UCMJ, at his court-martial, this issue is not waived.  See United States v. Inong, 58 M.J. 460, 464 (C.A.A.F. 2003).  





� In his dissent, our brother emphasizes the reasonableness of appellant’s confine-ment in the detention cell.  Although we agree there was a sufficient basis to place appellant in pretrial confinement, the conditions under which appellant was confined pending resolution of the allegations against him served no legitimate governmental purpose.  Moreover, the government proffered no reasonable explanation for having to lock-up appellant under these conditions for so long before transferring him to a proper confinement facility.  The military judge’s finding that appellant’s conditions of confinement in the detention cell for this four-day period were neither unusually harsh nor onerous fails to appropriately assess these concerns.  The issue is whether they serve any legitimate governmental interest.  While such conditions are not generally considered unduly harsh or onerous in a field environment, the same cannot be said when imposed on one detained in a presumably working facility.  Under the circumstances of this case, such conditions serve no legitimate governmental interest. 
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