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MEMORANDUM OPINION

-----------------------------------------
SCHENCK, Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with her pleas, of absence without leave (two specifications) and wrongful use of cocaine in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  A panel composed of officer and enlisted members found appellant guilty, contrary to her pleas, of wrongful appropriation (two specifications) in violation of Article 121, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for three months, and credited appellant with four days of confinement against her sentence to confinement.  This case is before the court for review pursuant to Article 66, UCMJ.

We agree with appellant’s assertion that the staff judge advocate’s post-trial recommendation (SJAR) pursuant to the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1106 erroneously reflects the incorrect date of the offense alleged in Specification 3 of Charge I.
  We will correct that specification.  We have considered appellant’s assignment of error and find it to be without merit.

Appellant pleaded not guilty to stealing Captain (CPT) M.J.N.’s motor vehicle on or about 28 April 2001, as alleged in Specification 3 of Charge I.  The panel found appellant guilty of the lesser included offense of wrongful appropriation without otherwise modifying the details in the original specification.  The SJAR erroneously advised the convening authority that appellant committed wrongful appropriation on or about 28 April 2000.

Unless indicated otherwise in the action, a convening authority implicitly approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The accused waived submission of post-trial matters.  See R.C.M. 1105(d)(3).  As such, this error was not raised before the convening authority and he subsequently approved the inaccurate date of 28 April 2000.  Accordingly, we will modify Specification 3 of Charge I to reflect the correct date of the offense in our decretal paragraph.

The court affirms only so much of the finding of guilty of Specification 3 of Charge I as finds that appellant, did, at or near Fayetteville, North Carolina, on or about 28 April 2001, wrongfully appropriate a motor vehicle, of a value of more than $100.00, the property of CPT M.J.N., in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge HARVEY and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellate defense counsel also correctly note that the promulgating order inaccurately reflects that appellant pleaded not guilty to Specifications 1 and 3 of Charge I, larceny, but guilty to the lesser included offense of wrongful appropriation.  In fact, although appellant pleaded not guilty to both larceny specifications, she did not enter a plea to the lesser included offense.





� Appellate defense counsel correctly note that the promulgating order inaccurately indicates the date of the offense as 16 April 2001.
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