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MEMORANDUM OPINION ON FURTHER REVIEW 
AND ACTION ON PETITION FOR NEW TRIAL

------------------------------------------------------------------
JOHNSON, Senior Judge: 

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of disobeying a lawful order (two specifications), maltreatment (two specifications), making a false official statement, sodomy, assault by a means likely to produce death or grievous bodily harm, and indecent acts, in violation of Articles 92, 93, 107, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 893, 907, 925, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private El.  The convening authority deferred forfeitures from 17 February 2000 until 8 November 2000, directing that they be paid to appellant’s dependents, and credited appellant with 119 days of confinement against his sentence to confinement.   

This case came before the court for review pursuant to Article 66, UCMJ.  Additionally, appellant filed a Petition for a New Trial alleging that a “court member committed fraud on the court by failing to disclose his bias against a defense witness.”  This court ordered a fact-finding hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (C.M.A. 1967), to answer appellant’s allegation concerning this court member.  The DuBay hearing was conducted and this case is now before the court for further review.  

We have considered the record of trial, appellant’s numerous assignments of error, the government’s reply thereto, appellant’s reply brief, and the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We accept, without deciding, the government’s concession that Specifications 1 and 2 of Additional Charge I “represent an unreasonable multiplication of charges and should have been merged for sentencing.”  We do not find, however, that appellant is entitled to any relief.  Although we find the remaining issues raised by appellant to be without merit, we will briefly address three of the assigned errors. 

Challenge for Cause 

Facts

During voir dire, the military judge asked a number of questions in regard to whether the members would follow his instructions, were able to fairly consider the witnesses’ testimony and other evidence, and would base a verdict on legal and competent evidence, to which the members responded in the affirmative.  In particular the military judge asked the members if anyone knew a person named “Emad.”  The members each answered in the negative.  Emad was Emad Albaaj, appellant’s brother.  During appellant’s case, Emad testified to lay the foundation for a videotape of damage to appellant’s car, to explain that this damage was unrelated to the charged offenses, to authenticate a Muslim religious device that was allegedly hanging from a mirror in appellant’s car, and, during sentencing, to provide facts about appellant’s family.  

Three years after his conviction appellant filed a Petition for New Trial alleging fraud on the court because a court member, Major (MAJ) Melcher, failed to inform the court that he knew Emad.  Appellant further claimed that MAJ Melcher not only knew appellant’s brother, Emad, but held animosity and hostility against Emad, who he believed to be untrustworthy.
  This court ordered a fact-finding hearing pursuant to United States v. DuBay, supra, to answer appellant’s allegation concerning this court member.  See United States v. Mack, 41 M.J 51 (C.M.A. 1994) (An evidentiary hearing is the appropriate forum to resolve assertions of nondisclosure by a court member during voir dire).  

In addition to filing a Petition for New Trial alleging fraud on the court, appellant also raised the following assignment of error regarding the same court member:

WHETHER APPELLANT’S CONSTITUTIONAL AND REGULATORY RIGHTS TO A FAIR AND IMPARTIAL PANEL WAS VIOLATED BY THE MISCONDUCT OF A PANEL MEMBER.

As the Petition for New Trial and the above assignment of error deal with same set of facts we will discuss them together below.

Discussion

“Impartial court-members are a sine qua non for a fair court-martial.” United States v. Modesto, 43 M.J. 315, 318 (C.A.A.F. 1995) (citations omitted).   It is axiomatic, therefore, that “an accused is entitled to have his guilt or innocence determined by a jury composed of individuals with a fair and open mind.”  Id.  To obtain a new trial based upon the failure of a court member to answer a voir dire question honestly, appellant must first demonstrate that the court member “failed to answer honestly a material question on voir dire, and then further show that a correct response would have provided a valid basis for a challenge for cause.”  United States v. Sonego, 61 M.J. 1 (C.A.A.F. 2005) (quoting McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548 (1984)). 

The military judge presiding over the DuBay hearing entered essential findings of facts in regard to the allegation of fraud by the court member.  The findings of facts by the military judge may be set aside only if these findings are clearly erroneous.  Mack, 41 M.J. at 55 n.6.  The findings by the DuBay judge in this case are supported by the record, are not clearly erroneous, and we adopt them as our own.  


We also agree with the DuBay judge that MAJ Melcher did not fail to honestly answer a material question on voir dire.  During voir dire the members were asked if they knew an individual named “Emad.”  As stated by the military judge, the name simply did not “ring a bell” with the member.  Thus, we find that the responses by MAJ Melcher did not constitute a willful concealment or a lie. 

Because we find that there was no failure to honestly answer a material question, there is no need to determine whether a correct response would have provided a basis for a challenge for cause.  Modesto, 43 M.J. at 320.  Although unnecessary, an examination of the record reveals that even if MAJ Melcher had disclosed his professional relationship with the witness, a challenge for cause would have been unsuccessful.  

Rule for Court-Martial [hereinafter R.C.M.] 912(f)(1)(N), states that a member shall be excused for cause whenever it appears that he “[s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  This R.C.M. has been held to encompass both actual bias and implied bias.  United States v. Rome, 47 M.J. 467, 469 (C.A.A.F. 1998).  “The test for actual bias [in each case] is whether any bias is such that it will not yield to the evidence presented and the judge’s instructions.”  United States v. Napoleon, 46 M.J. 279, 283 (C.A.A.F. 1997) (internal quotations and citations omitted).  “Actual bias is reviewed subjectively, through the eyes of the military judge or the court members.” United States v. Warden, 51 M.J. 78, 81 (C.A.A.F. 1999) (internal quotations and citations omitted).  “On the other hand, implied bias is ‘viewed through the eyes of the public.’”  Id. (quoting Napoleon, 46 M.J. at 283).  “The focus ‘is on the perception or appearance of fairness of the military justice system.’” Warden, 51 M.J. at 81 (quoting United States v. Dale, 42 M.J. 384, 386 (C.A.A.F. 1995)).  “There is implied bias when most people in the same position would be prejudiced.”  Warden, 51 M.J. at 81 (internal quotations and citations omitted).  A professional relationship with a witness does not establish a per se disqualifying implied bias.  See United States v. AI, 49 M.J. 1 (C.A.A.F. 1998). 

In this case, although there initially was a difference of opinion on a professional matter, MAJ Melcher ultimately came to agree with Emad’s position.  Major Melcher never held any animosity toward the witness.  On the contrary, as a result of this matter, MAJ Melcher ultimately came to hold Emad in high regard.  His failure to disclose his prior interaction with Emad, once he recognized Emad when the witness was called to the stand, therefore, was not misconduct and did not prejudice appellant.  The DuBay military judge found no actual or implied bias.  We likewise find no actual or implied bias under these facts.  Appellant’s constitutional and regulatory rights to an impartial panel were not violated.   

Maltreatment – 1 July 1999

Appellant has also raised the following issue:

WHETHER THE EVIDENCE IS FACTUALLY AND LEGALLY SUFFICIENT TO SUSTAIN APPELLANT’S CONVICTIONS FOR MALTREATMENT, INDECENT ACTS AND SODOMY WITH PRIVATE [B] ON 1 JULY 1999 . . . AND WHETHER THE ALLEGATIONS, EVEN IF TRUE, CONSTITUTE CRIMINAL OFFENSES SINCE THE SEXUAL ACTIVITY WAS CONSENSUAL AND PRIVATE.

Facts

At trial, Private (PVT) B, who was six months pregnant and one of appellant’s subordinates, testified that on 24 June 1999, appellant, after counseling her for having expired car insurance, took her in his car, purportedly to obtain valid car insurance.  Instead, however, appellant took her to his house where he pulled into his garage and told her to get out of the car.  Appellant then informed PVT B that she had two options:  (1) let him tell her commander that she had failed to keep her car insurance valid; or (2) perform sexual favors on him instead.  She told him “hell no,” but appellant pulled her close to him and tried to kiss her.  Private B testified that she backed away, started crying, and told him to take her back to the barracks, which he did.  On the way back to the barracks appellant told PVT B, “if [she] did anything to piss him off, he’d hurt [her].”  Based upon these facts, the court-martial found appellant guilty of maltreatment on 24 June 1999 “by making inappropriate and unwelcome advances” to PVT B.  

Private B further testified that a week later, on 1 July 1999, appellant again took her to obtain valid car insurance.  After doing so, however, once again appellant took her to his house and pulled into his garage.  While PVT B waited in the car, appellant went inside.  In about twenty minutes appellant returned and threw an envelope into the backseat.  He then went back into the house for another twenty minutes.  When he returned he told her to get out of the car.  Appellant then allegedly said, “I told you if you did anything to -- if you pissed me off I’ll hurt you.”  Appellant said that PVT B was “going to pay.”  When asked why, appellant told her that she was going to pay, “Because you told everybody that you didn’t have any insurance.”  Appellant then pulled down PVT B’s pants.  When PVT B pulled them back up appellant grabbed her.  As she tried to get away, appellant jerked her back, hurting the pregnant PVT B.  She began to cry and shake.  Appellant pulled PVT B’s pants down again and she again pulled them back up.  Undeterred, appellant again pulled down PVT B’s pants a third time and put his fingers in her vagina.  Appellant then lifted PVT B onto a counter, continued to digitally penetrate her vagina, put her legs on his shoulders, and licked her vagina.  After this, appellant then called the still crying and shaking PVT B a “bitch” and told her, “If you move I’m going to hit you.”  Appellant took her down from the counter and told her to bend over.  Private B testified that she tried to jerk away, but appellant held onto her, laid her on the garage floor, and continued to lick and place his finger into her vagina.  Appellant later returned PVT B to her barracks. 

Two members of PVT B’s platoon testified that they saw her after she returned to the barracks on 1 July 1999.  Private First Class (PFC) Deborah Clark testified that she found PVT B at about 1330 hours in the shower crying hysterically and repeatedly washing her “private area.”  Private B would not allow PFC Clark to come near her and it was apparent to PFC Clark that something traumatic had recently happened to PVT B.  Shortly thereafter, PFC Clark took PVT B to report the incident to their first sergeant, Sergeant First Class Gregory Knight.  He testified that PVT B “had a hard time explaining what was going on,” because she was “really upset and hysterical.”    

During the course of the investigation into these allegations appellant initially denied any sexual involvement with PVT B.  He later admitted however, to touching and licking her vagina, but claimed that PVT B had initiated the sexual conduct.  Appellant went to his company commander’s office where he explained to his 
company commander and his first sergeant that, “he had made a mistake, it was a disgrace for him and his family.  That he regretted what he did.  That it was right there in front of him.  He couldn’t help it, it was human instincts.”  

Based upon these facts, the government charged appellant with maltreatment, forcible sodomy and indecent assault.  The members found appellant guilty by exceptions, of maltreatment, “by pulling her shorts and panties off, inserting his fingers in her vagina, and licking her vagina,” of consensual sodomy, and indecent acts.  Citing United States v. Fuller, 54 M.J. 107 (C.A.A.F. 2000), appellant argues that the facts are legally and factually insufficient because his acts with PVT B were consensual.  

Discussion

It is the duty of this court to determine the factual and legal sufficiency of the evidence used to convict appellant.  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having personally observed the witnesses, be convinced of an accused’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (C.A.A.F. 1995).  When testing for legal sufficiency, we must view the evidence in the light most favorable to the prosecution and determine whether any rational trier of fact could have found appellant guilty beyond a reasonable doubt.  United States v. Pope, 63 M.J. 68, 71 (C.A.A.F. 2006).  

The elements of cruelty and maltreatment are “(1) that a certain person was subject to the orders of the accused; and (2) that the accused was cruel toward, or oppressed, or maltreated that person.”  Manual for Courts-Martial [hereinafter MCM], United States (2005 ed.), para. 17b, Part IV.
  Paragraph 17(c)(2) explains that the cruelty, oppression, or maltreatment, although not necessarily physical, must be measured by an objective standard.  “Assault, improper punishment, and sexual harassment may constitute this offense.  Sexual harassment includes influencing, offering to influence, or threatening the career, pay, or job of another person in exchange for sexual favors, and deliberate or repeated offensive comments or gestures of a sexual nature.”  Id.  Our superior court has stated the following concerning this offense:

The essence of the offense is abuse of authority. Whether conduct constitutes ‘maltreatment’ within the meaning of Article 93, UCMJ, in a particular case requires consideration of the specific facts and circumstances of that case. . . .  We conclude that an objective evaluation of the totality of the circumstances represents the appropriate mode of analysis under Article 93, UCMJ.  

United States v. Carson, 57 M.J. 410, 415 (C.A.A.F. 2002).  The court further concluded: 

[I]n a prosecution for maltreatment under Article 93, UCMJ, it is not necessary to prove physical or mental harm or suffering on the part of the victim, although proof of such harm or suffering may be an important aspect of proving that the conduct meets the objective standard.  It is only necessary to show, as measured from an objective viewpoint in light of the totality of the circumstances, that the accused’s actions reasonably could have caused physical or mental harm or suffering.  

Id.  
In United States v. Fuller, supra, our superior court found that under the facts of that case consensual sexual intercourse between a noncommissioned officer and a subordinate was not maltreatment.  We note that the facts in the instant case are different than in Fuller.  In Fuller, the victim agreed to go the accused’s off-post quarters after duty hours.  In the instant case, PVT B agreed to go with appellant in order to obtain car insurance for her car.  Appellant then drove to his quarters, purportedly to get some paperwork during duty hours.  In Fuller, the consensual intercourse between the victim and the noncommissioned officer (NCO) occurred on one occasion.  In the instant case, the incident on 1 July 1999 was the second time that appellant brought the victim to his quarters in order to obtain sexual favors.  Additionally, in Fuller, the victim was only under the supervision of the accused for a few weeks while she transitioned into Europe.  Here, appellant was PVT B’s squad leader at her permanent duty station.  Moreover, in Fuller there was no indication that the acts of the NCO detrimentally impacted the victim.  In this case, two independent witnesses testified that they observed PVT B shortly after she returned from being with appellant and PVT B was in the shower scrubbing her private areas, crying hysterically.  It was obvious to both witnesses, one of which was her first sergeant, that PVT B was upset and that something traumatic had happened to her.  Based upon the totality of the circumstances examined from an objective viewpoint, we are convinced that the evidence is factually and legally sufficient to support appellant’s conviction for maltreatment on 1 July 1999.  Turner, supra. 

Indecent Acts

The government concedes that appellant’s acts charged in the Specification of Charge II were not indecent because they were not open and notorious.  We disagree and refuse to accept the government’s concession.  An act need not be open and notorious to be indecent.
Law

In order to affirm a conviction of committing an indecent act, there must be a finding: 

(1) That the accused committed a certain wrongful act with a certain person;

(2) That the act was indecent; and

(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, para. 90b.  “‘Indecent’ signifies that form of immorality relating to sexual impurity which is not only grossly vulgar, obscene, and repugnant to common propriety, but tends to excite lust and deprave the morals with respect to sexual relations.  Id. at para. 90c.  An otherwise lawful sexual act may violate Article 134, supra, if it is committed “openly and notoriously.”  United States v. Berry, 6 U.S.C.M.A. 609, 914, 20 C.M.R. 325, 330 (C.M.A. 1956).  An act is “open and notorious . . . when the participants know that a third person is present.”  Id.  

Although we agree that the acts were committed in appellant’s closed garage when no one else was home, that does not end our inquiry.  Conduct that is neither open nor notorious may indeed be criminally actionable indecent acts.  “Some acts are indecent because of their intrinsic character. . . .  Other acts are indecent because of the circumstances surrounding the act rather than the nature of the act itself.”  United States v. Blake, 33 M.J. 923, 926 (A.C.M.R. 1991) (internal citations omitted).  “The determination of whether an act is indecent requires examination of all the circumstances, including the age of the victim, the nature of the [act], the relationship of the parties, and the location of the intended act.”  United States v. Rollins, 61 M.J. 338 (C.A.A.F. 2005) (citing United States v. Brinson, 49 M.J. 360, 364 (C.A.A.F. 1998)).  For example, “[s]exual acts may be made the basis for an indecent-acts offense if the resulting conduct is service-discrediting or if the acts constitute foreplay to the ultimate criminal sexual acts of sodomy or carnal knowledge.”  United States v. Strode, 43 M.J. 29, 32 (C.A.A.F. 1995).    

Here the resulting conduct was sodomy.  It is unlawful and service discrediting for a noncommissioned officer to commit sodomy with a subordinate during the duty day.  See United States v. Marcum, 60 M.J. 198 (C.A.A.F. 2004) (Because relationships between superiors and subordinates are otherwise prohibited in the military, consensual sodomy in such circumstances does not fall within the liberty interest identified by the Supreme Court in Lawrence v. Texas, 539 U.S. 558 (2003)).  Appellant was not, therefore, engaging in lawful sexual activity in his garage and his conduct was an appropriate basis for an indecent-acts conviction.  Moreover, we find that the acts by appellant of placing a six-month pregnant woman on a counter in his garage, putting her legs on his shoulders, then licking her vagina and placing his fingers into her vagina “is not only grossly vulgar, obscene, and repugnant to common propriety, but also tends to excite lust and deprave the morals with respect to sexual relations” and thus, are clearly indecent.  Accordingly, we hold that the evidence is factually and legally sufficient to support appellant’s conviction for indecent acts.  Turner, supra.
The Petition for a New Trial is denied.  The findings of guilty are affirmed.  Reassessing the sentence on the basis of the government’s concession regarding Specifications 1 and 2 of Additional Charge I, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  

Chief Judge DUNN and Judge OLMSCHEID concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Emad testified at the DuBay hearing that he was “shocked” when he entered the courtroom and saw that MAJ Melcher was a court member, because of his prior dealings with MAJ Melcher, yet did not bring this to appellant’s attention at trial.  Emad testified during the merits portion of the court-martial at 0925 hours on 10 February 2000.  The panel did not begin their seven-hour deliberations on the findings until 1315 hours the following day.  Apparently, Emad did not discuss with anyone during this period of time his shock over the presence of MAJ Melcher on the panel.  After his brother had been convicted of several serious offenses, Emad testified again during the sentencing portion of the court-martial on 11 February 2000, shortly after 2040.  The panel deliberated for almost two additional hours before rendering a sentence that included confinement for ten years.  Again Emad apparently said nothing about MAJ Melcher sitting as a panel member prior to the conclusion of the court-martial.  The record was not authenticated until 28 August 2000, over six months after trial, but this issue was not brought to anyone’s attention until appellant filed his clemency petition with the convening authority on 30 January 2001.  


� The provisions cited are identical to the provisions of the 1995 edition of the MCM in effect at the time of trial.
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