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MEMORANDUM OPINION
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JOHNSON, Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of larceny of property of a value less than $500.00 (Specification 1 of Charge II) and larceny of a motor vehicle “of a value of more than $500.00” (Specification 2 of Charge II), in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].(   The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before this court for mandatory review under Article 66, UCMJ.


In a footnote, appellate defense counsel draws our attention to the fact that the staff judge advocate’s post-trial recommendation (SJAR) incorrectly lists the property stolen as outlined in Specification 2 of Charge II as “personal property of a value less than $500.00” instead of larceny of a motor vehicle.

Unless otherwise stated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, although the military judge convicted appellant of larceny of a motor vehicle, the convening authority approved findings of guilty as to the lesser included offense of larceny of personal property of a value less than $500.00.  Under such circumstances, we may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the error in the SJAR by affirming only so much of the findings of guilty of Specification 2 of Charge II that finds appellant stole personal property of a value less than $500.00, rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action. 

Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), we find that there is a colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  We note that the findings as approved by the convening authority reduced the maximum permissible punishment from a dishonorable discharge, confinement for five years and six months, forfeiture of all pay and allowances, and reduction to Private E1, to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  MCM, Part IV, para. 46e.  

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant did, at or near Fort Bragg, N.C., on or about 15 January 2002, steal personal property of a value less than $500.00, the property of Specialist Luis A. Martinez, U.S. Army.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.


Senior Judge CURRIE and Judge MOORE concur. 







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
Clerk of Court 

( The language “of a value of more than $500.00” contained in Specification 2 of Charge II was superfluous since the larceny of any motor vehicle, regardless of its value, carries the same maximum punishment.  See Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 46e(1)(d) [hereinafter MCM].
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