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WALBURN, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of larceny (six specifications), forgery (five specifications), and breaking restriction, in violation of Articles 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, and forfeiture of $795.00 pay per month for six months.  

This case was originally submitted on its merits for our review pursuant to Article 66, UCMJ.  In a footnote to the pleading, without providing any supporting documents, appellant personally asserted, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that he was subjected to cruel and unusual punishment during his post-trial confinement, in violation of Article 55, UCMJ, and the Eighth Amendment to the United States Constitution, and asked that we consider his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission to the convening authority.  On 10 March 2005, this court affirmed the findings and sentence.  United States v. Brokenborough, ARMY 20040986 (Army Ct. Crim. App. 10 Mar. 2005) (unpub.).  

On 28 March 2005, appellant filed a petition for review with the Court of Appeals for the Armed Forces (CAAF) and subsequently filed a supplement to the petition for review, again submitting the case on its merits.  In a footnote to the supplement, appellant again asserted that he had been subjected to cruel and unusual punishment during his post-trial confinement.  On 7 June 2005, the CAAF granted appellate defense counsel’s motion to file additional matters pursuant to Grostefon, supra.  Appellant’s additional Grostefon matters consisted of portions of an Army Reg. 15-6 investigation (Army Reg. 15-6, Procedures for Investigating Officers and Boards of Officers [hereinafter AR 15-6 investigation], (30 September 1996)), the legal review of the AR 15-6 investigation, and an additional memorandum signed by the Fort Knox acting staff judge advocate, dated 31 March 2005.  

On 8 July 2005, the CAAF granted appellant’s petition for review on the issue of whether appellant was subjected to post-trial cruel and unusual punishment and set aside our decision.  The CAAF returned the case to The Judge Advocate General of the Army for remand to our court to consider the new matters filed on 8 April 2005 by appellant, pursuant to Grostefon, with our superior court.  On 14 July 2005, we ordered appellate defense counsel to file any pleadings within sixty days.  On 25 July 2005, appellant filed a response to the order, notifying the court that appellant would not be filing any additional pleadings.  In a footnote to this response, pursuant to Grostefon, appellant reasserted his claim of post-trial cruel and unusual punishment.  On 24 August 2005, appellate government counsel filed a brief arguing that appellant failed to demonstrate that he was subjected to treatment amounting to cruel and unusual punishment under either Article 55, UCMJ, or the Eighth Amendment.  For the reasons stated below, we agree with the government and decline to grant relief.

FACTS


In his R.C.M. 1105 submission to the convening authority, appellant asserted, inter alia, that while serving his sentence to confinement at the Fort Knox Regional Correctional Facility (RCF),
 he suffered “intolerable” conditions.  Specifically, he asserted, inter alia, that (1) there was routinely a lack of hot water for bathing and a lack of heat; (2) food items in the kitchen were infested with rats and cockroaches and the kitchen staff knowingly cooked and served grits containing mill worms; and (3) the facility was infested with vermin such as rats and cockroaches and that the heating vents were full of brown recluse spiders.  Appellant asserted that he was bitten by a brown recluse spider, requiring him to have surgery and the wound to remain open for almost a week “in order to save his leg.”  Appellant asserted that these problems were reported to officials, but no remedial actions were taken.


The AR 15-6 investigation partially substantiated portions of appellant’s claims.  The investigating officer concluded that the demand for hot water at the facility exceeded the facility’s capability to meet hot water requirements, resulting in a four-hour delay whenever the hot water tank was totally depleted.  He also concluded that there was a lack of heat in the RCF primarily due to “unserviceable exterior windows.”  He also found that mill worms were discovered in grits, but there was no evidence contaminated grits were served to inmates.  Finally, the investigating officer found “no documentary evidence of brown recluse spiders in the RCF.”  However, the legal review of the investigation states the following:

[T]he investigating officer’s conclusion to unsubstantiate the allegation because [the post medical facility] has not treated anyone for brown recluse spider bites in the past five years misses the point.  It is fairly clear that inmate Brokenborough was bitten by an insect at the RCF which caused him [to have] a large open sore for a significant period of time, to be put on bed rest, and to have the infection drained at [the post medical facility] with daily follow-up appointments.  Further, the inmate’s treating physician stated that the wound is consistent with a spider bite and that she did discuss with the inmate the possibility that it was a brown recluse.  Regardless of what type of spider it was, RCF obviously did have them present and the spider(s) were capable of inflicting serious harm on inmates.  In light of the documented insect infestation in the RCF [Dining Facility] and the spider bite by inmate Brokenborough, it is reasonable to assume that there was or is a spider infestation in the RCF.

LAW


Soldiers serving sentences to confinement may not be subjected to cruel and unusual punishment.  U.S. Const. amend. VIII; UCMJ art. 55.  Conditions of confinement violate this prohibition when they involve “punishments which are incompatible with the evolving standards of decency that mark the progress of a maturing society . . . or which involve the unnecessary and wanton infliction of pain.”  United States v. Brennan, 58 M.J. 351, 353 (C.A.A.F. 2003) (quoting Estelle v. Gamble, 429 U.S. 97, 102-103 (1976)).  As the Supreme Court has observed, the Eighth Amendment “‘does not mandate comfortable prisons’ but ‘neither does it permit inhumane ones.’”  Id. (quoting Farmer v. Brennan, 511 U.S. 825, 832 (1994)).


We examine claims of cruel and unusual punishment de novo, using the framework of the Eighth Amendment to the Constitution and Article 55, UCMJ.  United States v. White, 54 M.J. 469, 471 (C.A.A.F. 2001).  The burden is on appellant to provide a “clear record” of legal deficiency in administration of the prison and that there is a jurisdictional basis for the claim.  Id. at 472 (quoting United States v. Miller, 46 M.J. 248, 250 (C.A.A.F. 1997)).  He must also exhaust all administrative remedies attempting to resolve the deficiency.
  Id.  

Furthermore, there are two elements to an Eighth Amendment claim involving  confinement conditions.  First, there is an “objective test -- whether there is a sufficiently serious act or omission [by prison officials] that has produced a denial of necessities.”  Brennan, 58 M.J. at 353.  Second, there is “a subjective test -- whether the state of mind of the prison official demonstrates deliberate indifference to inmate health or safety.”  Id.  Additionally, appellant must show “the misconduct by prison officials produced injury accompanied by physical or psychological pain.”  Id. at 354.  The proof required to establish the unnecessary and wanton infliction of pain “varies according to the nature of the alleged constitutional violation.”  Id. (quoting Hudson v. McMillion, 503 U.S. 1, 5 (1992) (citing Whitley v. Albers, 475 U.S. 312 (1986)).  

DISCUSSION


We have carefully considered the findings of the AR 15-6 investigation and appellant’s Grostefon submissions.  Even assuming appellant’s allegations are true,
 appellant has failed to show he suffered a “denial of necessities” due to a “deliberate indifference to inmate health or safety” by RCF personnel.  See Brennan, 58 M.J. at 353.  First, while the lack of sufficient hot water and the inefficient heating system may have been uncomfortable, we find that these conditions were not “inhumane.”  Appellant has not shown that he suffered physical or psychological pain sufficient to establish a claim of cruel and unusual punishment.  

Moreover, the investigating officer found that food infested with insects was properly disposed of and the RCF followed regulatory guidance to ensure that the kitchen, food storage area, and the food preparation equipment were inspected and maintained.  Thus, there is no basis to find that prison officials were “deliberately indifferent” to this problem.

Finally, appellant obviously suffered physical pain from what he alleged was a serious insect bite.  However, even if we accept appellant’s contention that his medical problems were caused by a spider bite, we find no evidence that there was a pre-existing problem with spider infestation that prison officials deliberately disregarded at the expense of appellant’s safety.  It is unfortunate that appellant had to endure this pain, but there is no indication that officials could have prevented it.  The investigation did not reveal any prior reports of insect bites or complaints about insect infestation, other than in the RCF dining facility.  On the contrary, the investigation references “monthly inspections by Fort Knox Environmental Medicine.”  

In sum, appellant has not shown that misconduct by prison officials produced an injury, accompanied by physical or psychological pain, that was sufficient to constitute a violation of the Eighth Amendment or Article 55, UCMJ.  See id. at 354.  There is no competent evidence RCF officials knowingly disregarded an excessive risk to appellant’s health or safety.  Therefore, we reject appellant’s claims of post-trial cruel and unusual punishment. 


The remaining issues raised personally by appellant pursuant to Grostefon are without merit.  Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant began serving his sentence to confinement in the RCF on 23 September 2004.


� We find appellant’s clemency submission constitutes an exhaustion of his administrative remedies.  United States v. Towns, 52 M.J. 830, 834 (A.F. Ct. Crim. App. 2000); aff’d, 55 M.J. 361 (C.A.A.F. 2001).  


 


� Because appellant’s allegations would not establish a claim of cruel and unusual punishment even if they were true, we can resolve this issue without resorting to a post-trial evidentiary hearing pursuant to United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967).  See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).
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