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MEMORANDUM OPINION
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SCHENCK, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (three specifications), forgery, and housebreaking, in violation of Articles 121, 123, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 930 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.    

We agree with appellate counsel that Specifications 2 and 3 of Charge I, alleging larceny on 10 May 2002, should be merged because appellant stole the property listed in both specifications at substantially the same time and place.  We will take corrective action on the findings and reassess the sentence in our decretal paragraph.  Appellant also asserts that the convening authority erroneously approved forfeiture of all pay and allowances after appellant completed his sentence to confinement.  To the extent that appellant was subject to excessive forfeitures, such forfeitures are not affirmed.
Multiple Article Larceny
Appellant pleaded guilty to, and was found guilty of, stealing personal checks from Private First Class (PFC) CR and Private (PVT) DW on 10 May 2002 (Specifications 2 and 3 of Charge I, respectively).  According to the stipulation of fact and the facts described by appellant during the plea inquiry, appellant unlawfully entered a barracks room shared by PFC CR and PVT DW with the intent to steal cigarettes.  While rummaging through the room, appellant found checkbooks belonging to these soldiers and stole two checks from PFC CR and four checks from PVT DW.  Appellant now claims that Specifications 2 and 3 of Charge I should be merged into a single larceny specification because they are multiplicious.  The government agrees, but asserts that no sentence relief is warranted.  We agree that the specifications should be merged because they are an unreasonable multiplication of charges.  However, they are not multiplicious as a matter of law.

“When a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.  Thus, if a thief . . . goes into a room and takes property belonging to various persons, there is but one larceny . . . .”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 46c(1)(h)(ii);
 see United States v. Orr, 20 M.J. 139 (C.M.A. 1985) (summary disposition)
 (improper to separately charge three different larcenies that occurred contemporaneously during single housebreaking); United States v. Huggins, 17 M.J. 345 (C.M.A. 1984) (summary disposition) (improper to separately charge takings that occurred as part of one transaction); United States v. Coffman, 45 M.J. 669, 671 (Army Ct. Crim. App. 1997) (affirming consolidation of separate larceny specifications involving theft of a wallet and theft of a military identification card contained within).  We will merge the two larceny specifications into one larceny specification in our decretal paragraph.  See United States v. Martin, 36 M.J. 315, 316 (C.M.A. 1993).
Excessive Forfeitures

Appellant claims that the convening authority erroneously approved forfeiture of all pay and allowances after appellant completed his sentence to confinement, and that such an approval constituted error.
“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  R.C.M. 1107(d)(2) discussion; see also United States v. Warner, 25 M.J. 64, 66-67 (C.M.A. 1987); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994).  However, appellant is not entitled to pay and allowances while on excess leave.  See United States v. Bodkins, 59 M.J. 634, 637 & n.7 (Army Ct. Crim. App. 2003), aff’d in part and set aside in part, 60 M.J. 322 (C.A.A.F. 2004).  To the extent that appellant was subject to excessive forfeitures, such forfeitures are not affirmed.  See also United States v. Jauregui, 60 M.J. 885, 886 n.4 (Army Ct. Crim. App. 2004) (explaining necessity for appellate counsel to first seek administrative relief at Department of Defense Finance and Accounting Service (DFAS) to ensure accused has actually and improperly forfeited pay and/or allowances), pet. denied, 60 M.J. 419 (C.A.A.F. 2004).
Conclusion

The court orders that Specifications 2 and 3 of Charge I be merged into modified Specification 2 of Charge I, to read as follows:

In that Specialist Clinton D. Vandenberg, U.S. Army, did, at or near Shipton Kaserne, Germany, on or about 10 May 2002, steal personal checks, of a value of less than $500.00,[
] the property of PFC CR and PVT DW, in violation of Article 121, UCMJ.
The finding of guilty of modified Specification 2 of Charge I is affirmed.  The finding of guilty of Specification 3 of Charge I is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Judge SMITH and Judge WALBURN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Specifications are multiplicious as a matter of law when they are “‘facially duplicative,’ that is, factually the same.”  United States v. Britton, 47 M.J. 195, 198 (C.A.A.F. 1997) (quoting United States v. Lloyd, 46 M.J. 19, 23 (C.A.A.F. 1997); see also United States v. Hudson, 59 M.J. 357, 358-59 (C.A.A.F. 2004).  In appellant’s case, the government had to prove different facts concerning the stolen items in each specification, i.e., different owners of different checks.  In contrast, specifications constitute an unreasonable multiplication of charges as a matter of policy when, for example, what is substantially one transaction is unreasonably broken down into its component parts and charged separately.  See Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion; United States v. Quiroz, 55 M.J. 334, 336-38 (C.A.A.F. 2001); cf. United States v. Finlayson, 58 M.J. 824, 828 (Army Ct. Crim. App. 2003) (“An accuser should not unreasonably multiply the charges arising out of a single criminal combination.”).





� This provision is unchanged in the MCM, 2002 and 2005 editions.





� In United States v. Diaz, 40 M.J. 335, 339-40 (C.M.A. 1994), our superior court stated that summary dispositions may be cited as authority.


� Appellant was tried in August 2002, but committed the charged offenses before the 2002 amendments to the MCM, 2000 edition (revising the monetary amount affecting the maximum punishments for, among other offenses, larceny), took effect.  See Exec. Order No. 13262, 67 Fed. Reg. 18773, 18779 (17 Apr. 2002); MCM, app. 25, at A25-54 to A25-60 (2002 ed.).  However, the maximum sentence for theft of nonmilitary property of a value of $100.00 or less, in the MCM, 2000 edition, is the same as the maximum sentence for theft of nonmilitary property of a value of $500.00 or less in the MCM, 2002 edition, i.e., a bad-conduct discharge, forfeiture of all pay and allowances, and confinement for six months.  See MCM, Part IV, para. 46e(1)(b) (2002 ed.); MCM, Part IV, para. 46e(1)(b) (2000 ed.).  This change was instituted “to account for inflation.”  Exec. Order No. 13262, 67 Fed. Reg. at 18790; MCM, app. 25, at A25-71 (2002 ed.).
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