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MEMORANDUM OPINION
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BARTO, Senior Judge:(
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, damaging nonmilitary property, larceny, and housebreaking in violation of Articles 81, 109, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 909, 921, and 930 [hereinafter UCMJ].  A panel composed of officers and enlisted members convicted appellant, contrary to his pleas, of obstructing justice in violation of Article 134, UCMJ.  The panel sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence to confinement as provides for confinement for twenty-nine months, and he approved the remainder of the sentence.  The case is before us for review under Article 66, UCMJ.  

Appellate defense counsel submitted a brief on behalf of appellant to which the government responded.  After reviewing the pleadings and the record of trial, we specified the following issues:
I.

WHETHER THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S GUILTY PLEA TO CONSPIRACY TO COMMIT LARCENY (CHARGE I AND ITS SPECIFICATION) WHEN APPELLANT’S STATEMENTS DURING THE PLEA INQUIRY RAISED THE POTENTIAL DEFENSE OF WITHDRAWAL FROM THE CONSPIRACY AND THE MILITARY JUDGE FAILED TO EXPLAIN THE DEFENSE TO APPELLANT AND OBTAIN AN UNAMBIGUOUS DISCLAIMER OF ITS APPLICABILITY FROM APPELLANT?

II.

WHETHER THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S PLEAS OF GUILTY TO DAMAGE TO NONMILITARY PROPERTY (CHARGE II AND ITS SPECIFICATION), LARCENY (CHARGE III AND ITS SPECIFICATION), AND HOUSEBREAKING (CHARGE IV AND ITS SPECIFICATION) WHEN THE ONLY BASIS OF APPELLANT’S LIABILITY FOR THESE OFFENSES WAS VICARIOUS LIABILITY AND APPELLANT’S STATEMENTS DURING THE PLEA INQUIRY RAISED THE POTENTIAL DEFENSE OF WITHDRAWAL FROM A COMMON VENTURE OR DESIGN AND THE MILITARY JUDGE FAILED TO EXPLAIN THE DEFENSE TO APPELLANT AND OBTAIN AN UNAMBIGUOUS DISCLAIMER OF ITS APPLICABILITY FROM APPELLANT?

III.

WHETHER THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S PLEAS OF GUILTY TO DAMAGE TO NONMILITARY PROPERTY (CHARGE II AND ITS SPECIFICATION), LARCENY (CHARGE III AND ITS SPECIFICATION), AND HOUSEBREAKING (CHARGE IV AND ITS SPECIFICATION) WHEN APPELLANT’S STATEMENTS DURING THE PLEA INQUIRY REVEALED NO PERSONAL KNOWLEDGE OF THE FACTS SURROUNDING THOSE OFFENSES AND THE MILITARY JUDGE ELICITED LARGELY CONCLUSORY RESPONSES FROM APPELLANT CONCERNING HIS VICARIOUS LIABILITY FOR THESE OFFENSES?

For the reasons stated below, we conclude that the military judge erred by accepting appellant’s guilty pleas to damaging private property, larceny, and housebreaking without explaining the possible defense of withdrawal from a conspiracy and obtaining from appellant an unambiguous disclaimer of its applicability.

Facts

During the plea inquiry, appellant admitted that he and a fellow soldier, Private E2 (PV2) Jeremiha Smith, entered into a conspiracy to steal a particular vehicle from a local car dealer.  To effect the larceny of the vehicle, appellant planned to drive PV2 Smith to the dealership where the vehicle was located, but appellant said he started having second thoughts about the venture and stopped approximately one-quarter mile from the dealership to let PV2 Smith out of his car.  At one point during the plea inquiry, appellant indicated to the military judge that either he or PV2 Smith stated, “Let’s call this thing off.  We’re not going to do it.”  Appellant subsequently admitted to the military judge that he had not expressly told PV2 Smith that he was withdrawing from the conspiracy.  Appellant said that PV2 Smith walked to the dealership as appellant drove away.  Appellant did not personally participate in the housebreaking, damage to property, or larceny perpetrated by PV2 Smith.  
The military judge informally explained vicarious liability as an aider and abettor to appellant in connection with the housebreaking, property damage, and larceny offenses. (*  However, the military judge did not expressly explain to appellant the vicarious liability of co-conspirators or the possible defense of withdrawal from a criminal venture.  The military judge did, however, have the following exchange with appellant during the plea inquiry:
MJ:  Okay.  When he got out of your car at that particular place, did you understand from all the conversations that you had had with him that he was still planning to go to Experience Car and Truck and steal a vehicle?

ACC:  Yes, sir.  

MJ:  And did you understand that you were helping him by giving him the ride there even if you were doing it reluctantly?

ACC:  Yes, sir.

MJ:  Do you think that you were still part of the agreement to commit the crime?

ACC:  Yes, sir.  Yes, sir.  

MJ:  By that point, had you said to I to Smith, “I am out of this agreement.  You’re on your own.  You do it now you’re the only guy doing this crime,” or anything like that?

ACC:  No words were said, sir.

MJ:  Okay.  Do you still feel that you are guilty of conspiring with him to steal that vehicle as of that point . . .
ACC:  Yes, sir.

MJ:  . . . and you had not backed out?

ACC:  No, sir.  

Law

Guilty Pleas

“Unlike the civilian criminal justice system, Article 45(a) requires that, in a guilty-plea case, inconsistencies and apparent defenses must be resolved by the military judge or the guilty pleas must be rejected.”  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (citing United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); United States v. Dunbar, 20 U.S.C.M.A. 478, 143 C.M.R. 318 (1971)).  “To resolve a matter inconsistent with a guilty plea, the military judge must, therefore, identify the particular inconsistency at issue and explain its legal significance to the accused, who must then either retract, disclaim, or explain the inconsistent matter.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005).  “If the military judge fails to resolve such inconsistencies or apparent defenses, we may set aside the affected findings on appeal if ‘there is a substantial basis in law and fact for questioning the plea.’”  Id. (citing United States v. McCrimmon, 60 M.J. 145, 152 (C.A.A.F. 2004); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).

Vicarious Liability

“Each conspirator is liable for all offenses committed pursuant to the conspiracy by any of the co-conspirators while the conspiracy continues and the person remains a party to it.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 5c(5).  Similarly, “[a] person who aids, abets, counsels, commands, or procures the commission of an offense, or who causes an act to be done which, if done by that person directly, would be an offense is equally guilty of the offense as one who commits it directly and may be punished to the same extent.”  Id. at Part IV, para. 1b(1).  In sum, “[a] principal may be convicted of crimes committed by another principal if such crimes are likely to result as a natural and probable consequence of the criminal venture or design.”  Id. at Part IV, para. 1b(5).
Withdrawal from Joint Criminal Ventures
Our superior court observed that “[o]nce a joint enterprise has ended, either as a result of accomplishment of the objective, abandonment, or withdrawal of any of the members of the group, subsequent acts and declarations can affect only the actor or declarant.”  United States v. Miasel, 8 U.S.C.M.A. 374, 378, 24 C.M.R. 184, 188 (1957).  “[W]ithdrawal from a conspiracy may be shown by any evidence indicating conduct ‘wholly inconsistent with the theory of continuing adherence.’”  Miasel, 8 U.S.C.M.A. at 378-79, 24 C.M.R. at 188-89 (quoting Buhler v. United States, 33 F.2d 382 (9th Cir. 1929)).  The MCM further elaborates concerning withdrawal from joint ventures as follows: 
A person may withdraw from a common venture or design and avoid liability for any offenses committed after the withdrawal.  To be effective, the withdrawal must meet the following requirements:

(a) It must occur before the offense is committed;

(b) The assistance, encouragement, advice, instigation, counsel, command, or procurement given by the person must be effectively countermanded or negated; and

(c) The withdrawal must be clearly communicated to the would-be perpetrators or to appropriate law enforcement authorities in time for the perpetrators to abandon the plan or for law enforcement authorities to prevent the offense.
MCM, Part IV, para. 1b(7).  Withdrawal from a conspiracy does not allow the person withdrawing to avoid criminal liability for completed offenses, but effective withdrawal does terminate liability for offenses committed thereafter by the remaining conspirators.  See id. at Part IV, para. 5c(6).

Discussion

Appellant’s initial responses during the plea inquiry establish that he was properly found guilty of conspiring with PV2 Smith to commit larceny.  See id.  Appellant admitted that he and PV2 Smith agreed to steal a car or truck from a particular dealership and to effect the conspiracy, he drove PV2 Smith to a location near the dealership.  However, statements made by appellant concerning the events that occurred after he and PV2 Smith arrived at the location, placed the defense of withdrawal at issue in connection with the offenses of housebreaking, property damage, and larceny.  The military judge had an obligation to identify the defense and explain its legal significance to appellant and allow appellant to either retract, disclaim, or explain the asserted defense.  See Rokey, 62 M.J. at 518.  Without explaining how withdrawal could exculpate appellant, the military judge chose to employ leading questions to elicit appellant’s agreement that appellant remained liable for PV2 Smith’s misconduct.  As our superior court held, “[m]ere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  We conclude that the military judge failed to resolve the inconsistency raised by appellant concerning appellant’s possible withdrawal from the conspiracy.  As such, there is a substantial basis in law and fact for questioning appellant’s guilty plea to housebreaking, damage to private property, and larceny.  We will take appropriate action in the decretal paragraph.
The assignment of error raised by appellant is without merit.  The third issue specified by this court is moot in light of our disposition of the case.

The findings of guilty of the Specification of Charge II and Charge II, the Specification of Charge III and Charge III, and the Specification of Charge IV and Charge IV are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same or a different convening authority may order a rehearing on the Specification of Charge II and Charge II, the Specification of Charge III and Charge III, and the Specification of Charge IV and Charge IV and the sentence.  If the convening authority determines that a rehearing on those charges is impracticable, he may dismiss the charges and order a rehearing on sentence only. 

Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.





(( When describing the theory of vicarious liability to appellant, the military judge did not use the descriptions found in the Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook] (15 September 2002) (The same provisions were in effect at the time of appellant’s court-martial.).  We encourage military judges to use the clear and helpful instructions available in the Benchbook when explaining vicarious liability to an accused.
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