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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted the appellant, in accordance with his pleas, of attempted wrongful use of opium, absence without leave, violation of a lawful general regulation, wrongful distribution of marijuana (three specifications), wrongful use of marijuana, and breaking restriction, in violation of Articles 80, 86, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 892, 912a, and 934 [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted the appellant of attempted wrongful distribution of opium, in violation of Article 80, UCMJ.  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for sixteen months, forfeiture of all pay and allowances, and reduction to Private E1.   


In this Article 66, UCMJ, appeal, the appellant challenges the legal and factual sufficiency of his conviction of attempted wrongful distribution of opium.  Although we hold that the findings were legally sufficient,
 we are not convinced beyond a reasonable doubt of the appellant’s guilt of attempted distribution of opium.


The appellant does not dispute that he sold a substance that he represented as opium to another soldier.  The parties agree the substance was not opium.  After his apprehension, the appellant admitted to Special Agent Moore, Criminal Investigation Command (CID), that he sold the substance as opium, but he explained that when he smoked some of it prior to the sale, “he had no effects from it.”  Special Agent Moore testified that the appellant said he “saved some of the opium [from the quantity that he sold] and kept it in his room for him to later try to use again.”  Special Agent Moore reasoned that because the appellant retained for personal use some of the substance he sold, he must have thought it was opium at the time he sold it.

 The appellant testified at trial that he was trying to get rid of the substance and recoup the purchase price because after smoking it, he had no doubts that the substance was not opium—“[i]t was garbage.”  He admitted saving some of the substance to mix with marijuana because it made his marijuana burn longer.

Under Article 66, UCMJ, we must decide, after weighing the evidence and making allowances for not having personally seen or heard the witnesses, whether we ourselves are convinced of the appellant’s guilt beyond a reasonable doubt.  “To constitute an attempt there must be a specific intent to commit the offense accompanied by an overt act which directly tends to accomplish the unlawful purpose.”  Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 4(c)(1) [hereinafter MCM, 1998].  If the appellant did not believe the substance was opium, or any other controlled substance, he cannot be guilty of an attempted wrongful distribution because he lacked the requisite criminal intent.  See United States v. Collier, 3 M.J. 932 (A.C.M.R. 1977).  The appellant’s testimony that he did not believe the substance to be opium, which dovetails with what he told CID upon his apprehension, is plausible, as is his explanation for retaining some of the substance.  Consequently, we are not convinced that the government met its burden to prove the second element of the offense—that the act was done with the specific intent to commit the offense of attempted wrongful distribution of opium
—beyond a reasonable doubt.     

Accordingly, the finding of guilty of Specification 1 of Charge V is set aside, and Specification 1 of Charge V is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the affirmed findings, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement of twelve months, forfeiture of all pay and allowances, and reduction to Private E1.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� In this case, we agree that “considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).





� “For factual sufficiency, the test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the Court of [Criminal Appeals] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325.





� MCM, 1998, Part IV, para. 4b(2). 
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