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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of going from his appointed place of duty, failure to go to his appointed place of duty, disobeying a noncommissioned officer (NCO) (three specifications), disrespect in deportment toward a NCO, violating a lawful general regulation (two specifications), resisting apprehension, making a false official statement, use of marijuana, possession of marijuana, larceny (two specifications), and drunk and disorderly conduct, in violation of Articles 86, 91, 92, 95, 107, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 895, 907, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, and forfeiture of $695.00 pay per month for four months.  The convening authority directed that appellant receive fifty-five days of confinement credit.  This case is before the court for review under Article 66, UCMJ.

Appellant raises two assignments of error; both are without merit.  We agree with appellant's requests, however, that we take corrective action with respect to the findings because the staff judge advocate’s post-trial recommendation (SJAR) 
pursuant to the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1106 contained two mistakes.  We will take corrective action in our decretal paragraph and reassess the sentence.

First, the SJAR erroneously advised the convening authority that appellant was found guilty of failure to go to extra duty on 4 February 2001 (Charge I and its Specification), notwithstanding the military judge's amendment of the offense date to 14 February 2001.  Second, the SJAR stated appellant was found guilty of two larcenies, despite the military judge’s merger of both larcenies into a single specification under Charge VIII.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Here, the SJAR wrongly stated the military judge’s findings as to Charges I and VIII.  Therefore, the convening authority’s purported approval of these different findings was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

We also note that the SJAR did not list appellant’s Army Achievement Medal and his field-grade level nonjudicial punishment imposed under Article 15, UCMJ, on 16 January 2001.  The SJAR also failed to describe the nature of appellant’s restraint;
 and, it did not include the plea and finding for the Specification of Charge IX.
  Appellant waived his right to file matters under R.C.M. 1105; his trial defense counsel filed no objection to any SJAR errors.  See R.C.M. 1105 and 1106(f)(4).
Applying the principles of United States v. Finster, 51 M.J. 185, 188 (C.A.A.F. 1999), and UCMJ art. 66(c), we choose not to apply waiver, but nevertheless find no colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  See also United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998); UCMJ art. 59(a).  Under the facts of this case, we are satisfied that an accurate SJAR would not have affected the sentence as approved by the convening authority.

The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, at Fort Drum, New York, on or about 14 February 2001, without authority, go from his appointed place of duty, to wit:  extra duty at building 10520, in violation of Article 86, UCMJ.  The court affirms only so much of the findings of guilty of Charge VIII and its Specification as finds that appellant did, at Fort Drum, New York, on or about 17 January 2001, steal a black leather wallet and cash of a value of about $480.00, the property of Private W.A.G., and the military identification card of Private W.A.G., military property of some value, in violation of Article 121, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Judge BARTO and Judge SCHENCK concur.
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Clerk of Court

� As required by R.C.M. 1106(c)(3)(E), the SJAR included a statement of any action the convening authority was obligated to take under the pretrial agreement.  The SJAR stated that appellant’s pretrial agreement required disapproval of all confinement in excess of 120 days; however, it recommended approval of the adjudged sentence of 4 months.  Because not all months have the same number of days, the SJAR should have recommended approval of whichever is less, 4 months confinement or 120 days.  We have no evidence that appellant was prejudiced by approval of four months of confinement.  We conclude, in the absence of evidence to the contrary, that confinement officials properly limited appellant’s confinement to whichever was less.  Additionally, the allied papers lacked a copy of the result of trial (Department of the Army (DA) Form 4430-R), which is used by confinement officials to calculate a confinee’s minimum release date.  We recommend that Army Reg. 27-10, Legal Services:  Military Justice, para. 5-29a (6 Sept. 2002), be amended to require that DA Form 4430-R be included in the record of trial.





� The SJAR erroneously noted that appellant was under restraint for fifty-three days; however, it correctly recommended that appellant be credited with fifty-five days of confinement credit.  By way of explanation, appellant was restricted under conditions tantamount to pretrial confinement for two days and then placed in pretrial confinement for fifty-three days.





� The SJAR correctly indicated the plea and finding for Charge IX as guilty. 
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