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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of suffering the sale of military property and larceny of military property, in violation of Articles 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty-six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only thirty months of the sentence to confinement, but otherwise approved the adjudged sentence.  The convening authority waived automatic forfeitures of pay and allowances for a period of six months.
This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  Appellant asserts that his plea of guilty to suffering the sale of military property was improvident because the record does not establish that appellant had any particular duty in regard to the property.  We agree. We find, however, that appellant’s plea of guilty is provident to the closely related offense of wrongfully selling military property.  We will amend the findings in the decretal paragraph.
FACTS

During the providence inquiry, appellant testified under oath and by way of a stipulation of fact about the facts and circumstances of the offenses.  Appellant stole various pieces of military equipment from an unsecured CONEX (storage container) used by various units other than appellant’s unit.  Appellant took the stolen items to his off-post home so that he could sell them on eBay.  Included in these items were six sets of Small Arms Protective Inserts (SAPI) of a value of about $2,500.00, which he sold on eBay.  The government charged appellant with suffering the sale of these six sets of SAPIs.  

DISCUSSION


A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the guilty plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).

Article 108(3), UCMJ, lists the elements for the offense of suffering the sale of military property as follows:

(a)  That certain property . . . was . . . sold . . .;

(b)  That the property was military property of the United States;

(c)  That the . . . sale . . . was suffered by the accused, without proper authority, through a certain omission or duty by the accused;
(d)  That the omission was willful or negligent; and 

(e)  That the property was of a certain value . . . .
Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 32b(3).

At the beginning of the providence inquiry the military judge gave the following pertinent definition for the third element:

“Suffered” means to allow or permit.  “Suffering” includes deliberate violation, as I believe we have here, or intentional disregard of some specific law or regulation, ordered duty, or customary practice of the service; reckless or unwarranted personal use of the property; causing or allowing it to remain exposed to the weather, insecurely housed, or not guarded; permitting it to be consumed, wasted, or injured by other persons; or loaning it to a person known to be irresponsible, by whom it is damaged, lost, destroyed, or wrongfully disposed of. 


Later in the providence inquiry, the military judge and appellant engaged in the following exchange:

MJ:  And what was your -- your duty or what was your responsibility for the items within the CONEX? 

ACC:  I had no re -- no ties to the CONEX, sir.

MJ:  Okay.  But so -- but as [a noncommissioned officer,] did you get the key to that CONEX?  How did you get in there to get these items?

ACC:  No, sir.  The majority of those CONEX’s were already open.
MJ:  They were open.
ACC:  Some -- some were locked; some weren’t, and that one was unlocked.

MJ:  Okay.  So you -- you were just able to go in and take the items out of there without getting a key or anything?  

ACC:  Yes, sir.

MJ:  All right, and you told me that you were the team chief for your [military police] platoon?
ACC:  Yes, sir. 

Appellant had already explained to the military judge that the CONEX was not located in the area patrolled by appellant’s team.  There was no further discussion about appellant’s duty regarding the property in question. 

Our superior court recently held that when a military judge fails to have an accused establish a duty to safeguard the property in question there is an inadequate factual basis to establish the third element of the offense of suffering the sale of military property.  United States v. Aleman, 62 M.J. 281 (C.A.A.F. 2006).  In both Aleman and the instant case the military judges used the same explanation for the third element and both judges failed to have the accused explain what duty, if any, he had to safeguard the property in question.  As in Aleman, no further explanation was provided in the stipulation of fact signed by appellant.  Consequently, like our superior court in Aleman, we find that the military judge abused his discretion in accepting appellant’s plea of guilty to the offense of suffering the sale of military property as provident.  


Here, however, appellant established all of the elements necessary for us to find appellant’s plea of guilty provident to the closely related offense of selling military property, Article 108(1), UCMJ.  The elements for this offense are:

(a) That the accused sold . . . certain property . . .; 
(b) That the sale . . . was without proper authority;  
(c) That the property was military property of the United States; and 
(d) That the property was of a certain value.  
MCM, Part IV, para. 32b(1).  Furthermore, because the military judge considered both offenses to which appellant plead and was found guilty as one offense for sentencing purposes, we are confident that appellant was not prejudiced by the military judge’s acceptance of his plea of guilty to the offense of suffering the sale of military property as opposed to the closely related offense of selling military property.   

Accordingly, we amend the Specification of Charge I as follows:

In that Sergeant Bradley M. Johnson, U.S. Army, did, at Fort Benning, Georgia, between on or about 1 October 2003 and on or about 20 March 2004, without proper authority sell to various unknown persons six sets of Small Arms Protective Inserts (SAPI) of a value of about $2,500.00, military property of the United States.
The findings of guilty of Charge I and its specification, as amended, are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, we affirm the sentence.(






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Both suffering the sale of military property and selling military property have the same maximum punishment.  See MCM, Part IV, para. 32e(1)-(3).  
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