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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to wrongfully pass counterfeit currency and to commit larceny,
 larceny, and wrongfully passing counterfeit currency of the United States under the provisions of 18 U.S.C. § 472, in violation of Articles 81, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, and reduction to Private E1.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We agree with the parties that appellant was improperly convicted of a violation of 18 U.S.C. § 472 under clause 3 of Article 134, UCMJ.  

Appellant was charged with wrongfully passing counterfeit currency of the United States “at or near Hanau, Germany.”  Despite the fact that the offense allegedly occurred outside the United States, the government charged appellant with a violation of 18 U.S.C. § 472, which does not apply extraterritorially.  Therefore, appellant’s plea of guilty to Charge I and its specification was improvident.

Appellant was also charged with conspiracy to wrongfully pass counterfeit currency.  The providence inquiry and the stipulation of fact clearly indicate that all aspects of this conspiracy took place outside the United States.  Because the act of passing counterfeit currency is not a crime when it occurs outside the territorial jurisdiction of the United States, conspiracy to accomplish such an act likewise cannot be prosecuted.  As a result, appellant’s guilty plea to that portion of the Specification of Charge III is also improvident.

Despite the improper charging in this case, the government maintains that we can affirm a lesser-included offense under clauses 1 or 2 of Article 134.  Under the facts and circumstances of this case, we agree.  When describing the elements of the Specification of Charge I, the military judge informed appellant that the final element of the offense was “that under the circumstances the conduct by you was to the prejudice of good order and discipline in the armed forces, or was of a nature to bring discredit upon the armed forces.”  The military judge incorporated her explanation of the elements of the Specification of Charge I into her explanation of the elements of conspiracy to wrongfully pass counterfeit currency.  During the providence inquiry, appellant then explained to the military judge why his acts were both prejudicial to good order and discipline and service discrediting.  Accordingly, the providence inquiry is sufficient to establish a violation of clauses 1 and 2 of Article 134, UCMJ, as well as a conspiracy to commit an act which violated clauses 1 and 2 of Article 134, UCMJ.  See United States v. Mason, 60 M.J. 15 (C.A.A.F. 2004) (holding that while appellant’s guilty plea to clause 3, Article 134, UCMJ, offense was improvident, his plea was provident to a lesser-included offense under clause 1 and 2 of Article 134, UCMJ). 

Accordingly, the court affirms only so much of the findings of guilty:


Of the Specification of Charge I as finds that:

In that Sergeant Bobby B. Liggins, U.S. Army, did, at or near Hanau, Germany, on or about 2 November 2002, with the intent to defraud, wrongfully pass counterfeit currency of the United States in violation of Article 134, UCMJ.


Of the Specification of Charge III as finds that:

In that Sergeant Bobby B. Liggins, U.S. Army, did, at or near Hanau, Germany, between on or about 28 October 2002 and 2 November 2002, conspire with Sergeant Lashonta S. Burnett and Specialist Kaylon Richardson to commit offenses under the Uniform Code of Military Justice, to wit:  larceny of a value of more than $500, the property of the Army and Air Force Exchange Service, and to wrongfully pass counterfeit United States currency in violation of Article 134, UCMJ, and in order to effect the object of the conspiracy the said Sergeant Liggins did receive counterfeit currency from SPC Richardson and did then exchange said currency for 2 Nintendo Game Cubes, 10 DVDs, numerous articles of clothing, and other merchandise with a value of more than $500 at the Army and Air Force Exchange Service post exchange, Wolfgang Kaserne, Hanau, Germany.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was initially charged with one specification of conspiracy to wrongfully pass counterfeit currency and one specification to commit larceny using that counterfeit currency.  After the providence inquiry but before findings, the military judge merged the two specifications into one.  


� We remind all parties at trial to carefully examine the provisions of the law that are being charged under Article 134 to avoid these issues on appeal.    
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