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MEMORANDUM OPINION
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HARVEY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of maltreatment, burglary (with the intent to commit an indecent assault) and indecent assault (two specifications), in violation of Articles 93, 129, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893, 929, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for mandatory review under Article 66, UCMJ.

We find that appellant’s two assignments of error are without merit.  However, to moot any possible claim of prejudice, we will set aside the court members’ finding as to Specification 3 of Charge II, guilty by exceptions and substitutions of indecent assault by an attempted touching, because the military judge erroneously failed to instruct the members that the specific intent required was to gratify the lust or sexual desires of the accused.

Specification 3 of Charge II alleges that at or near Darmstadt, Germany, on or about 12 October 1997, appellant committed an indecent assault upon Specialist (SPC) R.M.R., “by entering the bed where she was sleeping and touching her chest, abdomen and breasts with his hand with intent to gratify his lust or sexual desires,” in violation of Article 134, UCMJ.  The evidence at trial established that on 12 October 1997, after midnight Private First Class (PFC) J.A. allowed SPC R.M.R. to sleep in his barracks room because she was “fairly intoxicated” from drinking alcohol.  Private First Class J.A. and appellant were in another soldier’s barracks room when appellant asked where SPC R.M.R. was located.  Private First Class J.A. replied that she was in his room and then described her physical condition.  Appellant said he was going to PFC J.A.’s room to “mess around with her.”  Private First Class J.A. adamantly told appellant not to go into his room and not to bother SPC R.M.R.

Appellant left PFC J.A.’s location and entered PFC J.A.’s room without turning on the light.  Appellant got into bed with SPC R.M.R. and attempted to touch her above the waist, however, she pushed his hands away.  Private First Class J.A. arrived a few minutes after appellant, at which time appellant got out of bed and left PFC J.A.’s room.  There was no evidence that appellant touched SPC R.M.R.’s chest, abdomen or breasts with his hand, as alleged in Specification 3 of Charge II.

Prior to the panel’s deliberations on findings, the military judge gave instructions pertaining to indecent assault.
  He also told the members how to make a finding of guilty of indecent assault by an attempted touching using exceptions and substitutions
 and the findings worksheet:

However, you may also find the accused [guilty] of indecent assault upon [SPC R.M.R.] if you find, by legal and competent evidence beyond a reasonable doubt, that the accused attempted to touch her chest, abdomen and breasts with his hand as long as you find that the attempt to do bodily harm was an overt act that amounted to more than mere preparation and was done with apparent present ability and specific intent to do bodily harm to [SPC R.M.R.].  Physical injury or offensive touching is not required for this attempt offense.  The [f]indings [w]orksheet has been modified to reflect this finding[’]s option[] for you as well (emphasis added).

Further, the military judge gave instructions pertaining to assault and battery and simple assault by attempt,
 as additional lesser-included offenses to Specification 3 of Charge II.  Appellant’s defense counsel did not object to any of the military judge’s instructions.

The military judge failed to properly tailor the elements of indecent assault by an attempted touching to reflect that the attempt to touch SPC R.M.R. above the waist was done “with the intent to gratify the lust or sexual desires of the accused.”  See United States v. Hoggard, 43 M.J. 1, 3 (1995) (quoting Manual for Courts-Martial, United States (1998 ed.) [hereinafter MCM], Part IV, para. 63(b)(2)) (noting that one type of indecent assault “is merely a simple assault committed by one with a prurient state of mind”).
  The court members found appellant guilty of Specification 3 of Charge II, in violation of Article 134, UCMJ, by using the suggested wording on the findings worksheet, thereby excepting the word “touching,” and substituting the words, “attempting to touch.”

If court members use exceptions and substitutions to find an appellant guilty of a lesser-included offense, without having previously received instructions regarding the elements of the lesser-included offense, then their finding of guilty as to the lesser-included offense is illegal.  United States v. Ricketts, 1 M.J. 78, 82 (C.M.A. 1975) (citing United States v. Morgan, 8 U.S.C.M.A. 659, 25 C.M.R. 163 (1958); United States v. Burden, 2 U.S.C.M.A. 547, 10 C.M.R. 45 (1953)); see also United States v. Gallo, 53 M.J. 556, 566 (A.F. Ct. Crim. App. 2000) (“[A]n appellate court may not approve a lesser[-]included offense which was not instructed on or considered . . . .” (citations omitted)), aff’d, 55 M.J. 418 (2001).  “If a judge ‘omits entirely any instruction on an element of the charged offense, this error may not be tested for harmlessness because, thereby, the court members are prevented from considering that element at all.’”  United States v. Glover, 50 M.J. 476, 478 (1999) (quoting United States v. Mance, 26 M.J. 244, 245 (C.M.A. 1988)).  In the present case, the military judge erroneously failed to instruct the members that the specific intent required was to gratify the lust or sexual desires of the accused.  We will set aside the finding of guilty of Specification 3 of Charge II in our decretal paragraph because we find that the military judge’s erroneous instruction to the members was plain error.  See United States v. Powell, 49 M.J. 460, 463-65 (1998); UCMJ art. 59(a).

Appellant was also found guilty of Specification 2 of Charge I, which alleges that appellant “did, at or near Darmstadt, Germany, on or about 12 October 1997, in the nighttime, unlawfully break and enter the barracks room of PFC [J.A.], with the intent to commit an indecent assault therein.”  Evidence regarding appellant’s attempt to touch SPC R.M.R. above the waist while she was in bed is admissible as an “aggravating circumstance[] directly relating to or resulting from” appellant’s conviction of the burglary of PFC J.A.’s barracks room,
 and to show appellant’s indecent intent.
  We find that appellant was not prejudiced as to the sentence adjudged by the finding of guilty of Specification 3 of Charge II.

The finding of guilty of Specification 3 of Charge II is set aside and Specification 3 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge CANNER and Judge CARTER concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� See Dep’t of Army Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-63-1 (1 April 2001) [hereinafter Military Judges’ Benchbook].





� See Military Judges’ Benchbook, para. 7-15.





� See Military Judges’ Benchbook, paras. 3-54-1 and 3-54-2.





� The military judge could have clarified the intent issue by instructing the members using Military Judges’ Benchbook, para. 3-63-1, note 1, which states:





Although the word “indecent” is in the charged specification, the elements of this offense do not require that the manner of assault be “indecent.”  However, as I have instructed you, what is required as an element is that the act was done with the intent to gratify the lust or sexual desires of the accused.





� See Rule for Courts-Martial 1001(b)(3)(C)(4).





� See MCM, Part IV, para. 55(b)(3).
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