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OLMSCHEID, Senior Judge:

An officer and enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of sodomy with a child under the age of twelve on divers occasions (three specifications), indecent acts with a child under the age of sixteen on divers occasions, indecent liberties with a child under the age of sixteen on divers occasions, and knowingly receiving child pornography, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for thirty years, forfeiture of all pay and allowances, and reduction to Private E1.  
When this case first came before the court for review, we ordered a fact-finding hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (C.M.A. 1967), to answer appellant’s allegations of ineffective assistance of counsel.  The DuBay hearing was conducted on 13 April 2006 and the military judge determined that appellant was not prejudiced by his counsel’s performance at trial.  We agree and do not find that appellant was provided ineffective assistance of counsel.  The case is now before the court for further review of appellant’s assigned errors.  

We have considered the record of trial, appellant’s numerous assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellant that in light of Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the finding of guilty to Specification 3 of Charge II is erroneous.  We will grant appropriate relief in our decretal paragraph.  The remaining errors alleged are without merit.

Appellant was convicted of knowingly receiving child pornography, in violation of the Child Pornography Prevention Act of 1996, 18 U.S.C. § 2252A(a)(2)(A), assimilated under Article 134, clause 3, UCMJ.  In accordance with 18 U.S.C. § 2256(8)(A)-(D) as it existed at the time, prior to deliberations on findings, the military judge defined the term “child pornography” to the panel members as follows:

Child pornography means any visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where
[A] the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct, or
[B] such visual depiction is or appears to be of a minor engaging in sexually explicit conduct, or
[C] such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct, or

[D] such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that the material is or contains a visual depiction of a minor engaging in sexually explicit conduct.


In Free Speech Coalition, 535 U.S. at 256, 258, the Supreme Court held that certain portions of the child pornography definition cited above are unconstitutional:  specifically, the words “appears to be” in § 2256(8)(B), and the entirety of § 2256 (8)(D).  Because the military judge instructed the panel members with these unconstitutional definitions, as a matter of law, we conclude that the members were improperly instructed.  See United States v. Thompson, 57 M.J. 319 (C.A.A.F. 2002) (summary disposition).

Accordingly, the finding of guilty to Specification 3 of Charge II is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for twenty-nine years, forfeiture of all pay and allowances, and reduction to Private E1.  

Judge GALLUP and Judge KIRBY concur. 
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