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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of wrongful possession of child pornography in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant alleges, in his sole assignment of error, that his conviction must be set aside because the definitions of child pornography used by the military judge to support appellant’s conviction are unconstitutional.  We agree and hold that appellant’s conviction of possession of child pornography is legally insufficient.  In light of the Supreme Court’s decision in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), and the United States Court of Appeals for the Armed Forces’ subsequent decision in United States v. O’Conner, 58 M.J. 450 (C.A.A.F. 2003), we will set aside the findings and the sentence.

BACKGROUND

The government charged appellant under clause 3 of Article 134, UCMJ, with violating the Child Pornography Prevention Act of 1966, 18 U.S.C. § 2252A.  The military judge took judicial notice of the provisions of both 18 U.S.C. § 2252A and § 2256 and of the fact that these statutes were in effect at the time of the alleged offense.


Thousands of images of nude or partially nude females were discovered on appellant’s personal computer.  A computer evidence examiner from the Criminal Investigation Command testified that, in his lay opinion, over 500 of these images “contained apparent minors either posing or engaged in sexually explicit conduct.” (emphasis added).  The military judge specifically found that twenty of these images, Prosecution Exhibits 7 through 26, were “visual depictions that are or appear to be of minors engaging in sexually explicit conduct within the meaning of the definitions contained in 18 U.S.C. 2256.” (emphasis added).(  In a sworn statement admitted into evidence during the court-martial, appellant stated that he had downloaded from a website several images “of young females posing nude” who “appeared to be between the ages of 13 and 17.” (emphasis added).

LAW AND DISCUSSION

Contrary to his pleas, appellant was convicted of possession of child pornography in violation of 18 U.S.C. 2252A(a)(5)(A).  We will approve such a finding of guilty only if the finding is both correct in law and fact.  UCMJ art. 66(c).  “The test for legal sufficiency of the evidence is whether, ‘after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.’”  United States v. Riley, 58 M.J. 305, 311 (C.A.A.F. 2003) (quoting Jackson v. Virginia, 442 U.S. 307, 319 (1979)).  Legal sufficiency is a question of law that we review de novo.  Id. (quoting United States v. Tollinchi, 54 M.J. 80, 82 (C.A.A.F. 2000)).

It is clear that the military judge properly considered the law regarding child pornography as it existed at the time of appellant’s court-martial.  However, the Supreme Court, in Ashcroft v. Free Speech Coalition, struck down as uncon-stitutional certain portions of 18 U.S.C. § 2256, specifically the “or appears to be” language in § 2256(8).  After Ashcroft, “[i]t is no longer enough . . . to knowingly possess, receive or distribute visual depictions that ‘appear to be’ of a minor engaging in sexually explicit conduct.”  O’Conner, 58 M.J. at 453.  “[T]he relevant provisions of 18 U.S.C. 2256(8) require that the visual depiction must be of an actual minor engaging in sexually explicit conduct.”  Id.

We are now required to conduct our de novo review in light of the holding in Ashcroft.  In doing so, we conclude that it was error for the military judge to consider, within the definition of child pornography, images that were not of actual minors.  We cannot say that the military judge did not rely on the unconstitutional definition of child pornography to determine appellant’s guilt.  Therefore, the error is not harmless beyond a reasonable doubt.  See Chapman v. California, 386 U.S. 18, 24 (1967).  Thus, we hold that the evidence is legally insufficient to support appellant’s conviction.

DECISION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.

Judge CLEVENGER and Judge STOCKEL concur.  
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( At the time of the commission of the alleged offense, 18 U.S.C. § 2256(8)(B) defined child pornography as any visual depiction that “is, or appears to be, of a minor engaging in sexually explicit conduct.”
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