KIRIOU – ARMY 20081064

UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

JOHNSON, COOK, and BAIME 

Appellate Military Judges

UNITED STATES, Appellee

v.

Staff Sergeant MARC A. KIRIOU
United States Army, Appellant

ARMY 20081064
Headquarters, United States Army Maneuver and Support Center and 

Fort Leonard Wood
Charles Hayes, Jr., Military Judge

Colonel Steven E. Walburn, Staff Judge Advocate
For Appellant: Lieutenant Colonel Mark Tellitocci, JA; Lieutenant Colonel Matthew M. Miller, JA; Major Bradley Voorhees, JA; Captain Sarah E. Wolf, JA (on brief).
For Appellee:  Colonel Norman F. J. Allen, III, JA; Lieutenant Colonel Martha L. Foss, JA; Lieutenant Colonel Francis C. Kiley, JA; Major Charles C. Choi, JA (on brief).
8 April 2010
-----------------------------------

MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:

On 24 November 2008, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation (three specifications), making a false official statement, and adultery, in violation of Articles 92, 107, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 892, 907, and 934, respectively.  The convening authority approved the adjudged sentence of reduction to the grade of Private E1, forfeiture of $898 pay per month for ten months, confinement for ten months, and a bad-conduct discharge.  

This case is before us for review under Article 66, UCMJ, 10 U.S.C. §866.  Appellant raises three assignments of error, which we address in turn below.  We order relief in our decretal paragraph and return the record of trial for a new review and action.
I.  THE MILITARY JUDGE ERRED IN ACCEPTING APPELLANT’S PLEA OF GUILTY TO SPECIFICATION 3 OF CHARGE I WHERE THE PROVIDENCE INQUIRY FAILED TO ELICIT EVIDENCE OF ALL REQUIRED ELEMENTS OF THE OFFENSE.

Specifications 1 and 2 of Charge I each entailed a violation of Paragraph 11-3, Fort Leonard Wood Regulation 350-6, dated 17 July 2002 [hereinafter “FLW 350-6”].  Appellant, a drill sergeant at Fort Leonard Wood, was convicted of Specification 1 for “wrongfully engaging in sexual intercourse with PV2 C.B., a trainee.”  Appellant was convicted of Specification 2 for “wrongfully entertaining PV2 C.T., PV2 C.B., PV2 M.M., and PV2 D.C., trainees in his home.”  The providency inquiry for Specifications 1 and 2, as well as the stipulation of fact (admitted as Prosecution Exhibit (PE) 1), specifically reference FLW 350-6.  The military judge took judicial notice that FLW 350-6 was a lawful general regulation.
Specification 3 of Charge I, however, alleged appellant violated paragraph 6, Fort Leonard Wood Regulation 600-2, dated 17 July 1991 [hereinafter “FLW 600-2”], by wrongfully providing alcoholic beverages to an individual under 21 years of age.  The providency inquiry for Specification 3 neither elicited any evidence concerning FLW 600-2, nor did PE 1 reference FLW 600-2’s existence, much less its substance, in any way.  The military judge never took judicial notice of FLW 600-2.
We review a military judge's acceptance of a plea for abuse of discretion, applying “the substantial basis test, looking at whether there is something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant's guilty plea.” United States v. Smead, 68 M.J. 44, 65 (C.A.A.F. 2009) (quoting United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).  “A military judge may not accept a guilty plea unless he makes ‘such inquiry of the accused’ that satisfies him of a ‘factual basis for the plea.’”  United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006) (quoting Rule for Courts-Martial 910(e) and citing United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  “A military judge abuses this discretion if he fails to obtain from the accused an adequate factual basis to support the plea—an area in which we afford significant deference.”  Inabinette, 66 M.J. at 322 (citing United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).

In the present case, we find the military judge abused his discretion in accepting appellant’s guilty plea to Specification 3 of Charge I, and we set aside the finding of guilty to that specification.  We find no evidence in the record of trial supporting the element of the offense pertaining to whether FLW 600-2 was in effect.  The facts of the present case and the principles of United States v. Medina, 66 M.J. 21 (C.A.A.F. 2008) are inapposite to the government’s argument that this court find appellant guilty of dereliction of duty under Article 92, UCMJ, based upon the “closely-related offense” doctrine.  Dereliction of duty is not a lesser included offense of failure to obey a lawful general regulation.  “[W]here a distinct offense is not inherently a lesser included offense, during the guilty plea inquiry the military judge or the charge sheet must make the accused aware of any alternative theory of guilt to which he is by implication pleading guilty.”  Id. at 27.  The military judge did not do so in the guilty plea proceedings, and the charge sheet did not provide adequate notice to appellant of the alternate theory of dereliction of duty.  
II.  SPECIFICATION 1 OF CHARGE I, VIOLATION OF A GENERAL REGULATION, AND THE SPECIFICATION OF CHARGE III, ADULTERY, CONSTITUTE AN UNREASONABLE MULTIPLICATION OF CHARGES.  SEE UNITED STATES V. QUIROZ, 55 M.J. 334 (C.A.A.F. 2001).

Appellant was found guilty of Specification 1 of Charge 1 of violating FLW 350-6, a lawful general regulation, for “wrongfully engaging in sexual intercourse with PV2 C.B., a trainee.”  This act of sexual intercourse between drill sergeant and trainee was the basis of his Article 134 (adultery) violation in Charge III.  
While this was the same course of conduct for both specifications, we find there was not an unreasonable multiplication of charges under the framework of United States v. Quiroz, 55 M.J. 334 (C.A.A.F. 2001).  Appellant neither filed a motion nor otherwise objected at trial.  Although the Article 92 and Article 134 charges are indeed based upon the same, singular act of sexual intercourse, the charging decision does not exaggerate appellant’s criminality.  Sustaining an adultery charge requires the government prove different elements, most obviously, that at least one of the parties be married to another person at the time of the sexual intercourse.  Additionally, the gravamens of the offenses are clearly disparate in that FLW 350-6 prohibits sexual relationships between instructors and trainees at Fort Leonard Wood, while Article 134 prohibits adulterous sexual intercourse between all military members service-wide.  Regulations such as FLW 350-6 manifest the military’s historical concerns about the deleterious effects of sexual relationships between leaders and subordinates in the training environment.  See generally United States v. Simpson, 58 M.J. 368 (C.A.A.F. 2003); United States v. Pitasi, 44 C.M.R. 31, 20 U.S.C.M.A. 601 (1971).  Adultery, on the other hand, concerns at least in part the harmful effect of the sexual relationship on the wronged spouse.  See United States v. Taylor, 64 M.J. 416, 420 (C.A.A.F. 2007) (holding that for the purposes of the marital testimonial privilege, “adultery is a crime against the person of the other spouse.”).  Finally, there is no evidence of prosecutorial overreach, and we decline to draw “the only reasonable inference” urged by appellant that the government was “piling on.”  
We do, however, find Specification 1 of Charge I and the Specification of Charge III multiplicious for sentencing purposes.  See generally Rule for Courts-Martial [hereinafter R.C.M.] 906(b)(12) (motion for appropriate relief when alleging multiplicity for sentencing purposes); Rule for Courts-Martial (R.C.M.) 1003(c)(1)(C) discussion (“[I]f there was a unity of time and the existence of a connected chain of events, the offenses may not be separately punishable, depending on the circumstances, even if each required proof of a different element.”).  See also Quiroz, 55 M.J. at 339 (multiplicity for sentencing remains valid basis for relief).  

III.  APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL IN THE POST-TRIAL PHASE WHEN THE TRIAL DEFENSE COUNSEL FAILED TO (1) INCLUDE APPELLANT’S PERSONAL STATEMENT WHEN HE SUBMITTED MATTERS TO THE CONVENING AUTHORITY, AND (2) SUBMIT A TIMELY REQUEST FOR DEFERRAL AND WAIVER OF FORFEITURES.


The record of trial contains a 16 February 2009 clemency submission, in excess of eighty pages, presented to the convening authority that included three letters from appellant’s supporters as well as “Good Soldier Material.”  In an 8 April 2009 sworn affidavit before this court, however, appellant alleges he was deprived of the opportunity to submit all of his desired clemency matters in accordance with R.C.M. 1105.  In the same affidavit, appellant claims he faxed these additional matters from the confinement facility to his trial defense counsel on 10 February 2009, including a letter of clemency appellant wrote as well as materials documenting appellant’s educational accomplishments while in confinement.


In an opposing affidavit, trial defense counsel asserts he never received the 10 February 2009 fax.  Trial defense counsel states that he previously advised appellant of his right to submit matters (including a letter from appellant himself) and submitted an extension request to afford appellant more time to prepare a statement for his clemency submissions.  

Additionally, appellant’s affidavit also suggests, and his brief argues, that his trial defense counsel failed to carry out appellant’s wishes to request deferral and waiver of forfeitures.  In response, trial defense counsel asserts appellant declined to make such a request because appellant did not wish his wife to know about his recent court-martial given its potential negative impact on his parental rights in pending divorce proceedings.  Trial defense counsel further maintains once appellant’s wife eventually learned of the court-martial, those concerns became moot, and appellant subsequently authorized a request for deferral and waiver of forfeitures be made.  Trial defense counsel submitted the request to the both the Fort Leonard Wood and confinement facility convening authorities.  The record, however, is devoid of any indication either convening authority considered them or took action.

Our superior court has often noted an accused’s best chance for clemency rests with the convening authority.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994).  Consequently, “the convening authority’s obligation to consider defense [clemency] submissions is uniquely critical to an accused.”  United States v. Hamilton, 47 M.J. 32, 35 (C.A.A.F. 1997).  The absence of the additional matters from appellant’s R.C.M. 1105 clemency submissions is apparently through no fault of trial defense counsel, who documented his repeated, good-faith efforts to ascertain whether appellant would be submitting them.  
Nonetheless, if the convening authority “has not seen a convicted servicemember’s clemency submission, it is well established that he has not been afforded his best hope for sentence relief.”  United States v. Spurlin, 33 M.J. 443, 445 (C.M.A. 1991) (quotation marks and citations omitted).  We decline to speculate what the convening authority would have done if presented earlier with the clemency information and deferral and waiver request appellant ostensibly desired to submit.  We return the record of trial to afford appellant an opportunity to provide matters to the convening authority for consideration, including a deferral and waiver request if appellant so desires.
DECISION

We set aside the findings of guilt as to Specification 3 of Charge I, and we find Specification 1 of Charge I and the Specification of Charge III multiplicious for sentencing.  We find those matters raised personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) to be without merit.  

The convening authority’s initial action, dated 24 February 2009, is set aside.  The record of trial is returned to The Judge Advocate General for a new staff judge advocate recommendation and a new initial action by the same or different convening authority in accordance with Article 60(c)-(e), UCMJ.
FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
PAGE  
5

