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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of extortion (two specifications) in violation of Article 127, Uniform Code of Military Justice, 10 U.S.C. § 927 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of “two-thirds pay and allowances,” and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  

The staff judge advocate (SJA) originally recommended that the convening authority approve the sentence as adjudged.  In his addendum, the SJA changed his recommendation regarding forfeitures to the approval of “forfeiture of two-thirds of [appellant’s] pay and allowances.”  A forfeiture-of-pay provision must “clearly define” both the amount of pay to be forfeited and the period of time the forfeiture is to remain in effect.  United States v. Rios, 15 U.S.C.M.A. 116, 118, 35 C.M.R. 88, 90 (1964).  Unfortunately, the SJA’s modified recommendation failed to consider Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2), which provides that partial forfeitures of pay( shall be stated in whole dollars.

Additionally, in this case, the action omits the words “per month” after the forfeiture amount.  This omission results in a “legal sentence of a forfeiture of the sum stated for one month only.”  United States v. Guerrero, 25 M.J. 829, 831 (A.C.M.R. 1988); see also Rios, 35 C.M.R. at 90; United States v. Johnson, 13 U.S.C.M.A. 127, 128, 32 C.M.R. 127, 128 (1962).  Accordingly, this court can approve a forfeiture of pay for only one month.  We provide relief in our decretal paragraph.
We have reviewed appellant’s assignments of error and matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of $669.00 pay per month for one month, and reduction to Private E1. 


Senior Judge CHAPMAN concurs.

CLEVENGER, Judge, concurring in the result:

I concur in the result but write separately for two purposes.  First, this court granted eight defense motions for enlargement of the time prescribed for filing appellant's assignments of error and brief, as well as two extensions for the government's reply.  Within that extra time counsel not only failed to identify the fundamental error in the action we remedy herein, but appellant misstated the facts, easily discerned from the record, concerning the error in his statement of the case. Such useless delay in upholding the rights of appellant does not reflect well on the fairness of the military justice system.  This court should reasonably expect, and certainly require, more of the attorneys who practice before us. 

Second, one of the assignments of error alleged by appellant, that we find to be without merit, involves the reporting of pretrial restraint in the SJA's post-trial recommendation required by R.C.M. 1106.  As meritless as this appellant's argument is, there is purpose to recognizing the systemic failure upon which the allegation is loosely predicated.  In at least one other recent Army case, also arising from the Office of the Staff Judge Advocate, 1st Infantry Division's area of jurisdiction, a similar issue merited sentence relief for an appellant.

Here again, the charge sheet and additional charge sheet (versions of DD Form 458), in Section I, blocks 8 and 9, reported “None” as to both the “nature of restraint of accused” and “date(s) imposed.”  The charge sheets were signed on 18 August 2000 and on 29 September 2000 by the accused's company commander.  Her required oath was administered by a Judge Advocate General's Corps officer, who later served as the prosecutor at trial.  

In fact, appellant was restrained, starting on 18 April 2000, the date on which he was apprehended, and continuing for five days thereafter.  He was ordered to stay within the limits of Warner Barracks in Bamberg, Germany, and to live in a military barracks building instead of his otherwise authorized off-post home.  He also was ordered to report every two hours to the unit Charge of Quarters between the end of duty hours each day until midnight.  This restraint was imposed upon appellant as a direct consequence of his behavior on and before 18 April 2000 that led to his charges, and then conviction and the sentence imposed on 6 November 2000.

The government failed to properly document on the charge sheets the pretrial restraint they imposed pursuant to R.C.M. 304(a).  Thus, the erroneous information was relied upon at every stage of the pretrial court-martial process:  preferral of charges (R.C.M. 306 and 307), forwarding of charges (R.C.M. 401, 402, 403, and 404), investigating the charges (R.C.M. 405), advising the senior convening authority (R.C.M. 406), and referring the charges (R.C.M. 601).  This failure reflects more than merely a lack of attention to inconsequential detail by attorneys and non-lawyer military officers responsible for processing these charges.  The imposition of pretrial restraint has significant consequences.  R.C.M. 707(a)(2) and (d);  United States v. Carlisle, 25 M.J. 42, 428 (C.M.A. 1988).  A loss of liberty, especially in the form of a restraint on soldiers’ ordinary freedom to live in their home, to come and go freely without having to stay within the confines of physical limits marked by walls, security fences, barriers and gates, as is the case for most military installations, has an impact that can directly affect disposition and action decisions in the administration of military justice.

Following his conviction at trial, the military judge asked if the personal data concerning the accused on the first page of the charge sheet was correct.  She then specifically asked, “Was there any pretrial restriction or restraint?”  The prosecutor replied:  “The government does not believe so, Your Honor.  No, Your Honor.”  Apparently still not convinced, the judge next asked: “Was there any restriction, like, to post or anything like that?”  To that direct question, the prosecutor replied:  “I believe there was a revocation of pass privileges for a five-day period, and that's all, Your Honor.”  The judge then said:  “You mean, restricted to the installation?” and the prosecutor replied:  “[r]estricted to the installation and to the barracks—well, restricted to the installation, living in the barracks, for a five-day period, Your Honor.”  The defense counsel then noted:  “[j]ust to add to what the government says, he [appellant] had to check in every two hours.”  The judge then went over the whole story again and clarified the details of the previously unreported pretrial restraint.  The judge determined that it was not a matter for which sentence credit was due but that she would consider the fact of pretrial restraint in determining a sentence. 

The government cannot sustain the fiction that “revocation of pass privileges,” which requires a soldier to remain within specified limits, when imposed as a consequence of an individual's alleged criminal misconduct, is somehow only an R.C.M. 304(a)(1) “condition on liberty,” which does not trigger other trial conse-quences.  On the contrary, it is a significant form of pretrial restraint that must be reported accurately on the charge sheet, as the DD Form 458 is designed to accomplish.  Until prosecutors and commanders wake up to their responsibilities under the provisions of R.C.M. 304 and 307 and report accurately any pretrial restraint imposed, other than as strictly interpreted under the provisions of R.C.M. 304(a)(1) and (h), they are failing to do their duties properly.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( R.C.M. 1003(b)(2) further provides that allowances are subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.








PAGE  
4

