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MEMORANDUM OPINION AND ACTION ON PETITION FOR NEW TRIAL

------------------------------------------------------------------------------------------
Per Curiam:


Contrary to his pleas, the appellant was found guilty by a general court-martial composed of officer and enlisted members of forcible sodomy with a child under the age of 16 (two specifications), indecent acts or liberties with a child (five specifications), and indecent assault (one specification), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  Because of allegations of improper conduct by trial counsel, a post-trial session was conducted in accordance with Article 39(a), UCMJ.  The military judge presiding over that session concluded that various errors asserted by the appellant were harmless beyond a reasonable doubt.  Ultimately, the convening authority approved the sentence.


In addition to submitting numerous assertions of error in his appeal, the appellant submitted a “PETITION FOR NEW TRIAL ON BEHALF OF APPELLANT” directly to the court.  After carefully examining the voluminous submissions of appellant, taking into account those issues orally argued, and examining the record as a whole, we have determined that the appellant is entitled to only limited relief as to one specification and charge.

The charges in this case arose out of several incidents when the appellant sexually molested his stepdaughter and assaulted another female.  She testified in detail at trial about each of the incidents, including the forcible acts of cunnilingus and fellatio.  The defense theory was that she made up the incidents in an effort to get back at her stepfather for interfering with her relationship with her boyfriend.  The defense also suggested that the wife assisted and encouraged her daughter and another female in their testimony because of animus directed at the appellant.  The members assessed the credibility of the witnesses and convicted the appellant of the offenses against both the daughter and the other female.

First, we examine the petition for new trial.  Appellant/petitioner asserts, without citation to the UCMJ or Rules for Court-Martial [hereinafter R.C.M], that he is entitled to a new trial because he was not provided various documents and records during discovery.  While appellant/petitioner’s claims do not satisfy the procedural or substantive requirements of R.C.M. 1210, nevertheless, we have examined the merits of this assertion.

Requests for new trials are not regarded with favor and should be granted only with great caution.  United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993).  Petitioner must show a reasonable probability of a different verdict if the evidence had been made available.  United States v. Romano, 46 M.J. 269, 273 (1997).  While the brief in support of the request for new trial is replete with references to extra-record matter, those assertions are not supported by affidavits or other documentation.
  At best, appellant/petitioner has shown how the trial defense counsel might have approached the case differently at trial.  The standard, however, is a reasonable probability of a different result, not merely of a different tactical approach to the case.  Finally, we note that the judge who conducted the post-trial session considered these same assertions and found the errors to be harmless beyond a reasonable doubt.  Accordingly, the Petition for New Trial is denied.

Turning next to the assignments of error on appeal, we disagree with most of the appellant’s assertions.  One of these, however, merits discussion.  Appellant contends that there is no evidence to prove that the appellant fondled the breast of his victim as alleged in Specification 2 of Charge I.  After having carefully examined the record of trial, and applying our fact finding powers under Article 66, we find that the evidence is factually insufficient to support the allegation that the offense was committed by “fondling her breast with his hands.”  We will correct the error in our decretal paragraph.

The appellant has personally asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that his trial defense counsel was ineffective in eighteen specific ways.  While the list of alleged failures by trial defense counsel is specific, appellant has failed to provide support for these claims.  For example, the appellant complains that his counsel failed to call certain witnesses during sentencing.  The appellant, however, has not presented to the court affidavits or other statements showing that such witnesses exist or that they had anything favorable to say on his behalf.  See United States v. Lewis, 42 M.J. 1 (1995); United States v. Crum, 38 M.J. 663 (A.C.M.R. 1993).  In short, the appellant has failed to carry his burden in regard to his claim of ineffective assistance of counsel.

The remaining assignments of error and those errors personally asserted by the appellant lack merit.

The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that the appellant did commit indecent liberties with CR, a female under 16 years of age, not the wife of the said Staff Sergeant Rob W. Roberts, by exposing his penis to her, with the intent to gratify his lust and sexual desires.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� During oral argument, appellate defense counsel asserted that his client had key documents in his possession at the confinement facility at Fort Leavenworth.  However, those documents have not been provided to this court.  Counsel also failed to explain why those items were not included in the request for new trial.
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