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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:  

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted forcible sodomy with a child under the age of 16 (two specifications), indecent acts with a child under the age of 16 on divers occasions, and obstruction of justice, in violation of Articles 80 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty years, forfeiture of all pay and allowances, and reduction to Private E1.  On 7 December 2000, this court set aside and dismissed Specification 2 of Charge II (obstruction of justice).  This court affirmed the remaining findings of guilty, reassessed the sentence applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and affirmed the sentence.  United States v. Wiesen, ARMY 9801770 (Army Ct. Crim. App. 7 December 2000) (unpub.).  On 13 December 2001, the United States Court of Appeals for the Armed Forces reversed the decision of this court as to the remaining findings, set aside those findings of guilty and the sentence, returned the record of trial to The Judge Advocate General, and directed that a new trial may be ordered.  United States v. Wiesen, 56 M.J. 172, 177 (2001).

At appellant’s re-trial, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of committing an indecent act with a child under the age of 16 and committing an indecent act with a child under the age of 16 on divers occasions, in violation of Article 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority, pursuant to a pretrial agreement, approved only so much of the sentence as provided for a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 1,684 days of confinement against the approved sentence to confinement. 
This case is again before us for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  

The Specification of Charge II reads as follows:

In that Sergeant Robert J. Wiesen, U.S. Army, did, at or near 6 Gill Street, Ludowici, Georgia, on divers occasions between about 1 June 1996 and 8 July 1997, commit an indecent act with the body of [C], a female under 16 years of age, not the wife of the accused, by touching the said [C]’s genitals, and allowing the said [C] to fondle the said Sergeant Robert J. Wiesen’s genitals, with intent to appeal to the sexual desires of the said Sergeant Robert J. Wiesen.


During appellant’s providence inquiry, the following exchange took place:
MJ: Again, did this happen at your house there on Gill Street in Ludowici, Georgia?

ACC:  Yes, ma’am.

MJ:  And it happened on more than one occasion?

ACC:  Yes, ma’am.

MJ:  How many occasions do you think this went on?

ACC:  A few times, ma’am.

MJ:  A few?  More than 10?
ACC:  No, ma’am.
MJ:  Less than 10?

ACC:  Yes, ma’am.


In the acting staff judge advocate’s post-trial recommendation (SJAR), he failed to inform the convening authority that the indecent acts alleged in The Specification of Charge II occurred on “divers” occasions.  Staff judge advocates are required to include in the SJAR “concise information as to . . . [t]he findings . . . adjudged by the court-martial[.]”  Rule for Courts-Martial 1106(d)(3)(A).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[T]o the extent that [the SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error[.]”  Id.  Accordingly, our review of the “findings and sentence as approved by the convening authority” under Article 66, UCMJ, cannot proceed in this case.  We will return this case for clarification of the findings.  


The convening authority’s action, dated 2 June 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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