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MEMORANDUM OPINION
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KAPLAN, Judge:


A general court-martial panel composed of officer and enlisted members found the appellant guilty, contrary to his pleas, of conspiring to violate a lawful general regulation, violating a lawful general regulation, being derelict in his duties (two specifications), making a false official statement, suffering the loss of military property through neglect, and stealing military property, in violation of Articles 81, 92, 107, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 907, 908 and 921 (1988) [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for two years, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the numerous assignments of error, the government’s reply thereto, the two issues personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the oral arguments presented by counsel.  We find no merit in any of appellant’s assignments of error or Grostefon contentions.
  The evidence of record is legally and factually sufficient to support the findings and sentence; accordingly, we affirm.  UCMJ art. 66(c).

FACTS


Appellant was the administrative noncommissioned officer responsible for issuing and maintaining accountability of serially-numbered ration control cards for his unit.
  When his unit deactivated, he was instructed by higher authority to destroy his remaining stock of unissued cards, either by shredding or burning, or to take them with him to the unit to which he was being reassigned.  He did neither, but rather took the cards home to his quarters.
  More than a year later, several of the ration cards for which the appellant was accountable were seized by military police as evidence in an investigation of cigarette black-marketing in a military community some distance away from the appellant’s then-current unit.  The investigation ultimately led back to the appellant.  In a sworn statement to military police investigators, the appellant maintained that he had destroyed all of the unissued ration cards entrusted to him.  A subsequent check of cigarette purchase records maintained by Army commissaries and post exchanges in Germany revealed that the appellant, his wife, and his daughter had made numerous cigarette purchases utilizing ration control cards that bore serial numbers within the range of numbers the appellant swore he had destroyed.  While this investigation continued, appellant sent his family out of Germany, resulting in his loss of entitlement to Cost of Living Allowance (COLA).  He did not notify his servicing finance office of this change in circumstances affecting his entitlement, and as a result, continued to receive COLA payments for approximately six months.
  

DISCUSSION


We deem it appropriate to comment only on the assignments of error relating to the competence of appellant’s civilian defense counsel.  A soldier is guaranteed effective assistance of counsel “whether counsel is detailed, or selected by the accused.”  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987)(citing United States v. Walker, 45 C.M.R. 150 (1972)).  See also Article 27, UCMJ; U.S. Const. amend. VI.  Contrary to appellant’s assertion, we find that Mr. M, the civilian defense counsel, performed his duties in a competent and effective fashion.  The trial results evidence his skillful presentation of the defense case.  His cross-examination effectively impeached the credibility of several government witnesses resulting in the acquittal of appellant on charges of larceny of unauthorized COLA payments, adultery, solicitation of another soldier to black-market cigarettes, and obstruction of justice.  In addition, Mr. M’s advocacy contributed in three additional instances to findings of guilty of offenses less serious than those charged.  Mr. M found himself practicing before a military judge who was less than civil at times with both counsel.  Mr. M maintained his professional demeanor throughout the trial.  Contrary to the military judge’s post-sentence apology to the panel members for the poor performance of counsel for both the government and the appellant, we find that Mr. M performed at a competence level that clearly satisfied the standard identified in Strickland v. Washington, 466 U.S. 668 (1984).  See also Lockhart v. Fretwell, 506 U.S. 364 (1993); Scott, 24 M.J. 186.  

DECISION


The findings of guilty and the sentence are affirmed.  


Senior Judge EDWARDS and Judge GONZALES concur.
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JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� The members acquitted the appellant of other charges alleging theft of military property, adultery, solicitation to violate a lawful general regulation, and obstruction of justice, in violation of Articles 121 and 134, UCMJ.  In addition, they found the appellant guilty by exceptions and substitutions as to the Articles 92 and 108 charges referenced above. 





� We find those assignments of error that relate, as they do, to charges of which the appellant was acquitted to be clearly specious.





� We judicially note that limiting the quantities of cigarettes, liquor, and gasoline purchased by United States forces and their dependents in Germany is intended to minimize black-marketing of these items, and is in furtherance of the United States’ obligations under our Status of Forces Agreement with Germany.  





� Testimony at trial established that the appellant had in his possession between 100 and 500 unissued ration cards.





� Although appellant was acquitted of the charge of stealing these COLA payments, he was convicted of dereliction of duty by failing to notify his servicing finance office of the change in his family circumstances affecting his COLA entitlement.
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