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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge, sitting as a general court-martial, convicted appellant in accordance with his pleas of dereliction of duty, distribution of methylene-dioxymethamphetamine (MDMA) (three specifications, one alleging a distribution that occurred “on divers occasions”), use of MDMA on divers occasions, and false swearing in violation of Articles 92, 112a, and 134, Uniform Code of Military Justice, 18 U.S.C. §§ 892, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant alleges that the staff judge advocate (SJA) failed to correctly advise the convening authority of the findings concerning Specifications 2 and 3 of Charge II (wrongful distribution and wrongful use of MDMA, respectively).  In both specifications, appellant pled guilty to and was found guilty of misconduct that occurred on more than one occasion.  When summarizing these offenses in the post-trial recommendation, the SJA failed to include the “on divers occasions” language.
Where the SJA fails to accurately report the findings in the post-trial recommendation, the convening authority’s action approves only the findings which are correctly reported.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  We will remedy the error by affirming findings of guilty to these offenses that allege a single distribution and a single use of MDMA by appellant, respectively. 
We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

Only so much of Specification 2 of Charge II is affirmed as finds that “[appellant] . . . did, at or near New York, New York, between on or about 1 October 2001 and on or about 1 April 2002, wrongfully distribute some amount of Methylenedioxymethamphetamine (MDMA), a controlled substance.”  Only so much of Specification 3 of Charge II is affirmed as finds that “[appellant] . . . did, at or near New York, New York, between on or about 1 October 2001 and on or about 27 April 2002, wrongfully use Methylenedioxymethamphetamine (MDMA), a controlled substance.”  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge MERCK, Senior Judge BARTO, Senior Judge SCHENCK, Judge JOHNSON, Judge OLMSCHEID, Judge ZOLPER, Judge HOLDEN, Judge KIRBY, and Judge WALBURN concur.
MAHER, Judge, dissenting:

I respectfully dissent in part and would affirm all of the findings as adjudged.  In United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994), our superior court held that “a convening authority who does not expressly address findings in the action impliedly acts in reliance on the . . . recommendation of the SJA . . . and effectively purports to approve implicitly the findings as reported.”  However, the circum-stances in Diaz concerned a post-trial recommendation where the staff judge advocate (SJA) failed to address two charges and their specifications.  Diaz, 40 M.J. at 338.  The instant case is distinguishable from Diaz.  Here, in the post-trial recommendation, the SJA described the “gist of offenses” as to Specifications 2 and 3 of Charge II as follows:

2  [Between on or about] 1 Oct 01 and [on or about] 1 Apr 02, [appellant did] wrongfully distribute some amount of MDMA

3  [Between on or about] 1 Oct 01 and [on or about] 27 Apr 02, [appellant did] wrongfully use MDMA.

Thus, the post-trial recommendation adequately addresses each specification.  The recommendation is only silent as to whether the misconduct alleged in the specifications at issue occurred once or more than once.  When considering drug-related offenses where the date range alleged in the description of the specification covers an extended period of time, it would be reasonable for a convening authority to believe that the drug use or distribution occurred on more than one occasion.  Likewise, if a specification is described as having occurred on or about a single date, a convening authority would likely believe that the offense occurred once.  In fact, in the instant case, the post-trial recommendation describes two specifications with single on or about dates (Specifications 1 and 4 of Charge II) and indeed the adjudged finding as to each involves a single distribution of methylene-dioxymethamphetamine.  Our superior court stated in United States v. Gunkle, 55 M.J. 26 (C.A.A.F. 2001), “RCM 1106(d)(3)(A) requires only that the SJA state ‘the nature of the crimes . . . without specifying exactly [of] what acts the appellant was found guilty.’”  Gunkle, 55 M.J. at 33 (quoting United States v. Gunkle, ARMY 9701960 (Army Ct. Crim. App. 2000) (unpub.)).  

Thus, omitting the words “on divers occasions” from the description of these offenses is of no moment.  Because the SJA’s description of these offenses satisfies the requirements set forth in Rule for Courts-Martial 1106(d)(3)(A), the convening authority approved the adjudged findings.  Therefore, I would affirm the findings as adjudged and hold that a post-trial recommendation need not exactly describe that an offense occurred on divers occasions.  See Gunkle, 55 M.J. at 33.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

3
3

