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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of desertion, terminated by apprehension (two specifications), in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for confinement for five months, forfeiture of $767.00 pay per month for six months, and a bad-conduct discharge.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns as error the staff judge advocate’s (SJA) failure to advise the convening authority of the nature and duration of appellant’s pretrial restraint in the SJA’s post-trial recommendation (SJAR).  We need not address the merits of this assigned error, however, as our holding on other grounds requires a new recommendation and action.
FACTS

Following the service of the SJAR on appellant’s trial defense counsel, that counsel submitted matters for the convening authority to consider pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  The underlined, bold type, heading above paragraphs 3, 4, 5, and 6 of this submission reads “Legal Issues.”  In these four paragraphs, counsel asserted, albeit inartfully, that appellant was entitled to additional confinement credit to be applied to any approved sentence. 

In the addendum to the SJAR, the SJA never pointed out the legal error raised by appellant’s counsel in the post-trial submission, and never explicitly told the convening authority that he disagreed with the assertion of legal error.

DISCUSSION

Rule for Court-Martial 1106(d)(4) provides that when an allegation of legal error is raised in R.C.M. 1105 matters, the SJA shall state an opinion as to whether corrective action should be taken.  Although an analysis of the SJA’s rationale is not required, some sort of minimal response stating agreement or disagreement is required.  United States v. Catrett, 55 M.J. 400, 407-08 (C.A.A.F. 2001).  In the instant case, the SJA failed to comply with this requirement.  
Here, the addendum described the defense submission to the convening authority solely as a petition for clemency.  The SJA opined only that “clemency is not warranted.”  While not cited as precedent by appellant’s trial defense counsel, the issue of credit in this case, as discussed in the footnoted facts related to the pretrial restraint error in the SJAR, may present a colorable legal argument in light of United States v. Rock, 52 M.J. 154, 157 (C.A.A.F. 1999).  Thus, in order to put appellant “in the position he would have occupied if an error had not occurred” (United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988)), we must be able to say that there is no error prejudicial to appellant’s substantial rights.  United States v. Welker, 44 M.J. 85 (C.A.A.F. 1996).  Because appellant’s pretrial agreement provided for a lower maximum punishment than was adjudged, and because the military judge clearly indicated that the pretrial restraint circumstances were a matter that caused him to constructively credit appellant with a three-month reduction in confinement, we cannot say that the intended credit was correctly applied pursuant to Rock.
   

Accordingly, the convening authority’s action dated 24 October 2003 is set aside and the case is returned to The Judge Advocate General for remand to the same or different convening authority for a new recommendation and action.


Senior Judge CHAPMAN and Judge STOCKEL( concur.
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Clerk of Court

� Without deciding whether the failure of the SJA to advise the convening authority of the nature and duration of appellant’s pretrial restraint created “some colorable showing of possible prejudice,” we here set forth the known facts surrounding appellant’s  restraint to ensure that the new SJAR accurately reports all data to the convening authority.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).





Appellant initially deserted from his unit at Fort Hood, Texas, on 8 February 2002, but he continued to live with his spouse, also an active duty soldier, in the Killeen, Texas area, very near Fort Hood.  Appellant was apprehended about ten months later during a routine traffic stop and his deserter status discovered.  When he was released by the civil authorities to the military, he was taken back to his unit at Fort Hood and immediately put on restriction on 12 December 2002.  He deserted again on 23 January 2003.  When he was subsequently apprehended and returned to military control, he was put in pretrial confinement until the date of his court-martial.  This period of pretrial confinement was properly annotated on the charge sheet, noted at trial, reported in the SJAR, and appellant was properly credited for this pretrial confinement.





However, neither the SJAR nor the charge sheet noted the earlier period of pretrial restraint in the form of a restriction for at least forty days.  At trial the defense counsel raised the issue and described the nature of the pretrial restraint following appellant’s first return to military control.  The trial counsel suggested that the unit First Sergeant, who was immediately available, could be a witness to establish the facts of that restraint about which the trial counsel was obviously familiar.  





The First Sergeant testified that the unit initially “put him at the Battalion Staff Duty” and eventually assigned him to a room.   Appellant had no ID or meal card at this time.  The senior noncommissioned officer in the unit explained:





We were under the assumption that we could utilize that information ... that form [a DA Form 4187 reflecting a change in appellant’s status from DFR to present for duty] to have him eat at the dining facility.  We also talked to our S-1 and to personnel and supply to try to get him the uniforms and ID card.  But the timing was a little off, due to the fact that it was right around the Christmas period and a lot of people were not present in the Staff.  A lot of the information that we were getting, that we were requesting, was coming back either incorrect or partial information as to what steps we needed to take.  So, as we took paperwork forward to get it processed, a lot of times the paperwork was getting kicked back.  So, it seemed to us like a lot of it was being delayed, but, every time that we would take paperwork up or someone from our orderly room would take it up to process it, maybe one person on that day would [say] ‘Yes, everything’s correct’ and they would process it, but, about a week later, we would get the same paperwork back, saying ‘This is incorrect.  You need to reprocess it.’  So, it became a long process until around the January time-frame.  In the January time-frame, everyone was back to full-staff, and we started getting the information that we needed to get him an ID card, to get him military uniforms, to get him back on the payroll system.  We finally got all of that information together around the middle of January.  [R:  56].





Following this recitation of administrative ineptitude, the First Sergeant went on to explain that the unit commander restricted appellant to post, but only authorized him to use a dining facility, shoppette, one or two different athletic facilities, and a chapel, all of which were in close proximity to the unit area.  The military judge tried to clarify the scope of the restriction by asking:  “So was he restricted to the barracks area and then to specific areas on post?”  The First Sergeant responded:  “He was restricted to our ... he didn’t have a POV, so we made it more specific, saying ‘You’re restricted to post, but these are the areas that you’re authorized to go to, due to the fact that you don’t have a POV.’  So, we restricted him to the ... I guess, it would be the immediate area around our unit area.  He was not only restricted to post, but it was narrowed down to specific areas on post.”   Appellant could have been escorted off post by someone if he needed to get his uniforms.  





The trial defense counsel argued the facts and circumstances of the restriction to the military judge as a matter of mitigation in sentencing.  The military judge announced on the record that the circumstances surrounding the restriction were of a nature to cause him to reduce from nine months to six months the period of confinement adjudged.





This SJA post-trial processing error remains all too common in the records of trial reviewed by this court.  The court is of the opinion that a large part of the problem relates to a fundamental misunderstanding of the requirement.  The rule does not mandate only reporting restraint that might rise to the level of requiring a confinement credit analysis and/or an award of pretrial confinement credit.  Any R.C.M. 304(a)(1)–(4) restraint must be accurately stated in the SJAR.  A careful review of the record of trial by the legal officer preparing the SJAR would also  have permitted recitation of the true facts in this case so as to ensure that the post-trial data reported to the convening authority was accurate.  See R.C.M. 1106(d)(1).





� In addition to ensuring that the nature and duration of all the pretrial restraint is correctly reported in the new SJAR, the SJA and convening authority should also consider the meaning of the military judge’s interpretation of the forfeiture provision of appellant’s pretrial agreement.  On page 81 of the record of trial he first interpreted the quantum portion correctly, and elicited both trial defense counsels’ and appellant’s agreement.  But then he said:  “Now, the forfeitures that I imposed were for six months.  However, the quantum portion is for five months confinement, so the forfeitures would be for the five months of confinement . . . of pay.  Any questions about that?”  Neither counsel nor appellant had any question despite the contradiction.  The prosecutor likewise did not challenge the military judge’s assertion. 





( Judge Stockel took final action in this case prior to her retirement.
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